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PRELIMINARY STATEMENT

Defendants, Structure-Tone, LLC (s/h/a Structure Tone Inc.) (“STT”), Macy’s,
Inc. and Macy’s Retail Holdings, Inc. (f/k/a and s/h/a Macy’s East, Inc. (referred to
collectively as “Macy’s”) and Travelers Casualty and Surety Company of America
(“Travelers”),1 by their attorneys Welby, Brady & Greenblatt, LLP, submit this
Memorandum of Law in support of their motion, pursuant to CPLR 3212(e), for
partial summary judgment, dismissing the “Second,” “Fourth,” “Fifth,” and “Sixth”
causes of action, and limiting the “First” cause of action, by excluding certain items
of damages alleged by plaintiff, Corporate Electrical Technologies, Inc. (‘CET”)

related to the same.

PARTIES, NATURE OF THE ACTION, AND RELEVANT FACTS

Facts relevant to the subject construction project, CET’s claims and
defendants’ counterclaims, and the present motion are set forth in the accompanying
Affidavit of Nikles Gambardella, sworn to on December 21, 2018 (“Gambardella Aff.”),
the Affirmation of Frank Gramarossa, dated December 21, 2018 (“Gramarossa Aff.”),
and the Affirmation of Richard T. Ward III, dated December 21, 2018 (“Ward Aff>).

Plaintiff CET is an electrical contractor based in Suffolk County, New York.
Defendant, Macy’s, is a well-known national retailer, and owner of the flagship
“Macy’s” department store in Herald Square in Manhattan. Defendant, STI, is a

general contractor and construction manager, with its head office in Manhattan, and

was engaged in 2014 by Macy’s, to act as “at-risk” construction manager for a discrete

! Defendant Travelers is a party based solely upon its lien discharge bond. Wherever
in these papers it is argued that partial summary judgment should be granted in
favor of STI, dismissing or limiting any claims, it should be understood that judgment
should, correspondingly, be entered in favor of Travelers, limiting Travelers’ potential
liability upon its bond.
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portion of a larger program of improvements in the Herald Square store —
specifically, the renovation of the men’s apparel section in the store’s basement (the
“Project”).

The physical work of the Project began in the last days of June 2014, was
substantially completed in October 2014, and finally completed in January 2015.
CET was the electrical subcontractor to STI for the Project. When difficulties,
disputes, and delays were experienced, portions of CET’s scope of work were
completed by Shorr Electric, Inc., an unrelated electrical contractor (“Shorr”), which
was hired with the knowledge and consent of CET, and paid directly by Macy’s for
that purpose. The cost for Shorr to perform that work was assessed by Macy’s, dollar
for dollar, as a backcharge to STI on its prime contract, and passed along by STI as a
backcharge to CET. Shorr was engaged with CET’s consent. Now, CET disputes the
costs.

CET commenced this action in April 2015 to recover, from both STI and
Macy’s,2 amounts including but not limited to an unpaid contract balance, including
approved change orders, and upon unapproved change orders, chiefly for purported
interferences, delays, and inefficiencies (collectively, “delay damages”). Defendants
have asserted setoffs and counterclaims against CET. One cause of action, for breach
of contract against Macy’s, was earlier dismissed by the Court (NYSCEF Docs. Nos.
62, 63 and 64, also annexed as Exhibits “L,” “M,” and “N” to the Ward Aff). The
complaint’s causes of action that survive the motion made in 2015, which resulted in

the dismissal of the breach of contract claim by CET against Macy’s, presently

2 Despite CET’s principal having stated under oath, in CET’s notice of mechanic’s lien
filed on March 11, 2015 (Exhibit “F” to Gambardella Aff), that CET’s contract was
with STI.
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include, among others, the “First” (breach of contract, against CET); the “Fourth”
(quantum meruit, against STID); and the “Fifth” (quantum meruit, against Macy’s).
Discovery in the action is complete, and plaintiff filed the Note of Issue on November
6, 2018.

ARGUMENT

POINT I

THE COURT SHOULD GRANT PARTIAL SUMMARY JUDGMENT
DISMISSING CET’S CAUSES OF ACTION IN QUANTUM
MERUIT AS AGAINST STI (CET’S “SECOND” CAUSE OF ACTION)
AND MACY'S (CET'S “FOURTH” CAUSE OF ACTION)

All causes of action in the complaint arise from plaintiff CET’s contract to
perform electrical work, as a subcontractor to STI, in the basement of Macy’s Herald
Square store, at times beginning in late June 2014, and continuing into the early
months of 2015 (substantial completion was achieved in October 2014).

For the reasons that follow, the Court should grant partial summary judgment
in favor of defendants, dismissing both the “Fourth” and the “Fifth” (quantum meruit)
causes of action in their entirety.

As against both STI and Macy’s, CET can maintain no quantum meruit or

quasi-contractual causes of action, because “[t]he existence of an express agreement,

whether oral or written, governing a particular subject matter precludes recovery in

quasi-contract for events arising out of the same subject matter,” Palma Realty

Associates Ltd. v. Bldg. Oceanside LLC, 59 Misc.3d 1206(A) *1, 2018 N.Y. Slip Op.

50389(U), (Sup. Ct. N.Y. Co. 2018), citing Morales v. Grand Cru Associates, 305

A.D.2d 647, 759 N.Y.S.2d 890 (2d Dept. 2003). This rule applies with equal force,
whether the express contract in question is between the plaintiff and the party

against which the quantum meruit claim has been asserted, or between the latter

3
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and a third party. Danica Plumbing & Heating LI.C v. Amoco Constr. Corp., 22

Misc.3d 1133(A), 2009 N.Y. Slip Op. 50415(U) (Sup. Ct. Kings Co. 2009). See, e.g.,
R&B Design Concept, Inc. v. Wenger Constr. Co., Inc., 153 A.D.3d 864, 60 N.Y.S.3d

364 (2d Dept. 2017); and Phoenix Electrical Contracting, Inc., v. Lehr Constr. Corp.,

219 A.D.2d 467, 468, 631 N.Y.S.2d 146 (1st Dept.), lv. denied, 87 N.Y.2d 805 (1995)

(express contract between defendant and plaintiff); see also, Abax, Inc. v. New York

City Housing Authority, 282 A.D.2d 372, 793 N.Y.S.2d 490 (1st Dept. 2001);

Mariacher Contracting Co., Inc. v. Kirst Construction, Inc., 187 A.D.2d 986, 987, 590
N.Y.S.2d 613 (4th Dept. 1992); and County Wide Flooring Corp. v. Town of

Huntington, 56 Misc.3d 1211(A) *1, 2017 N.Y. Slip Op. 50967(U) (Sup. Ct. Suffolk Co.
2017) (express contract between defendant and a third party).

Thus, the express contract between STI and CET for the Project bars both the
quantum meruit claim of the “Third” cause of action, against STI, as well as the one
in the “Fourth” cause of action, against Macy’s. Both of these causes of action should,

therefore, be dismissed.3

3 The existence of an express contract, defendants submit, is undeniable. CET has,
during the course of litigation, waffled somewhat regarding whether there exists an
express contract between CET and STI for the Project, but Exhibit “A” to the
Gambardella Affidavit was signed by McQuillan, the terms as modified by McQuillen
were never objected to by STI, the parties proceeded as if Exhibit “A” governed, and
CET executed 23 change orders, which make specific reference to the subcontract as
modified by CET. While McQuillen undoubtedly engaged in some over-reaching in
deleting a number of usual and customary provisions favoring STI, the revised
document was indubitably ratified by both STI and CET by their conduct. Note, also,
that CET’s Notice of Mechanic’s Lien (Exhibit “F” to Gambardella Aff.) alleges the
existence of a contract between CET and STI. Note, also, that in order to exclude
claims in quantum meruit, while the contract must be “express,” there is no
requirement that it be in writing.
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Rule that subcontractor ordinarily cannot sue the owner directly. While this

further ground for dismissal of the “Fourth” cause of action as against Macy’s is

perhaps cumulative, this quantum meruit claim of CET is barred for the further
reason that a real property owner’s receipt and acceptance of benefits, in the form of
improvements to its property furnished by a subcontractor, does not render the owner
liable to the subcontractor, with which it was not in contractual privity, on a theory

of quasi-contract or unjust enrichment. Perma Pave Contracting Corp. v. Paerdegat

Boat and Racquet Club, Inc., 156 A.D.2d 550, 551, 549 N.Y.S.2d 57 (2d Dept. 1989);

Contelmo’s Sand & Gravel, Inc. v. J & J Milano, Inc., 96 A.D.2d 1090, 1091, 467

N.Y.S.2d 55 (2d Dept. 1983). A subcontractor’s work is generally deemed to be for the
benefit of the general contractor with which it has its contract, not the owner. Sears

Ready Mix, Ltd. v. Lighthouse Marina, Inc., 127 A.D.3d 845, 846, 6 N.Y.S.3d 602 (2d

Dept. 2015). To recover in quasi contract, CET would have to prove it performed work
or services for Macy’s, which resulted in Macy’s unjust enrichment, the benefit of
CET’s work passing from the subcontractor to the owner, for which the subcontractor

should be compensated in equity and good conscience. See Schuler-Haas Electric

Corp. v. Wager Construction Corp., 57 A.D.2d 707, 395 N.Y.S.2d 272 (4th Dept. 1977).

CET has alleged that Macy’s made a promise to pay it directly which, coupled
with Macy’s “intimate involvement in running the job,” makes Macy’s directly liable
to CET, and for the full amount as might be found to be owing.# However, extensive

involvement does not make the owner liable, see Schuler-Haas, supra. CET’s

4 Notwithstanding the dismissal of CET’s contract cause of action against Macy’s
having been dismissed, CET continues to insist that Macy’s liability is coextensive
with that alleged against STI, although CET has never openly pleaded, as a distinct
cause of action, that Macy’s is liable as a guarantor of STI’s obligations.

5
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“Contract Change Notices” (requests for change orders) were all submitted to STI
(and 23 written change orders were issued by STI and signed by McQuillen, see

Exhibits “H” through “AA” to the Gramarossa Affirmation); no payments were ever

made by Macy’s to CET on this Project, see McQuillan Transcript, May 17, 2017, 93:3-

14 and 183:16 — 184:2 (Exhibit “A” to Ward Aff.) (CET received payments for its work
on the Project solely from STI); and a mere oral promise on behalf of Macy’s to pay
CET if STI failed to do so, would be void under the Statute of Frauds. See Worlock

Paving Corp. v. Camperlino, 207 A.D.2d 975, 975-76, 617 N.Y.S.2d 87 (4th Dept.

1994); Underhill Constr. Corp. v. New York Telephone Co., 56 A.D.2d 760, 391

N.Y.S.2d 1000 (1st Dept. 1977), affd, 44 N.Y.2d 666 (1979); Snyder v. Monroe

Eckstein Brewing Co., 107 A.D. 328, 96 N.Y.S. 144, 146 (2d Dept. 1905).

Through these long years of litigation, no writing has emerged to support any
contention that Macy’s undertook to guarantee STI’s obligations to CET, but for a
sketchy and indefinite e-mail, dated August 28, 2014, wherein a Macy’s field
employee, Erik Carlson, stated to CET (in the context of a request for assistance in
getting the Project “back on track” over a single weekend) that “we will not let you
get hurt” if, for example, CET needed to “work Saturday or [move] a foreman to a
production night crew,” which writing, certainly as an embracive guaranty of all of
STT’s obligations under its subcontract, is by far insufficient to satisfy the Statute of

Frauds, General Obligations Law § 5-701(a)(2).5

5 McQuillan testified that, as he understood it, Erik Carlson’s that “we [would] not
let [CET] get hurt” pertained to “the whole job.” (McQuillan Tr., 182:3-8, Exhibit “A”
to Ward Aff) Carlson’s e-mail does not express the entire agreement it is proposed
to establish, and fails to sufficiently identify the alleged guarantor, the obligation or
debt to be guaranteed, a clear and certain promise, or the consideration. As such, it
fails to satisfy G.O.L. § 5-701(a)(2), and the Court could so find as a matter of law, if

6
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Whereas CET has suggested (see, e.g., Complaint, NYSCEF Doc. No. 1, § 25)
that the alleged giving of directions by Macy’s personnel, including directions to
perform work outside the original scope of CET’s subcontract, gave rise to a direct

liability on Macy’s part, coextensive with the liability of STIS, CET’s claim against

Macy’s for breach of contract has been dismissed, NYSCEF Doc. No. 62. Moreover,
CET’s alleged performance of items of work outside the scope of the subcontract or,
indeed, outside the prime contract, would not give rise to a quantum meruit claim

against Macy’s. Davis v. CEC, Inc., 135 A.D.3d 1049, 1051. To the contrary, CET’s

conduct, among other things in submitting all of its written requests for change
orders to STI, allows no other conclusion but that CET’s claims lie, and have always
been understood by it to lie, solely against STI, under an express contract.
Accordingly, the Court should grant partial summary judgment in favor of both STI
and Macy’s, dismissing the “Fourth” and “Fifth” causes of action.

POINT II

STI IS ENTITLED TO PARTIAL SUMMARY JUDGMENT
DISMISSING CET'S CLAIM UNDER THE PROMPT
PAYMENT ACT, GENERAL BUSINESS LAW § 756

In CET's “Second” cause of action (pleaded only against STI) it alleges that STI
violated the Prompt Payment Act, General Business Law § 756 (the “Act”), by failing

to timely pay CET for work it had completed on the Project, and is therefore liable to

CET persists in maintaining that — despite CET not having pleaded it outright —
an alleged guaranty, based on the Carlson e-mail, is somehow a part of the case.

6 Note that the Complaint’s demand for damages against STI, and the damages CET
is claiming against Macy’s, match to the penny; both are in the sum of $1,851,880.52.
Cf prayer for relief in Complaint, NYSCEF Doc. No. 1 (also annexed as Exhibit “’I”
to the Ward Affirmation) at p. 9.
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pay CET interest at the rate of one (1%) percent per month on the unpaid balance
owing from STI to CET from time to time.

STI disputes that any sums, net of STI's counterclaims and backcharges, are
owing to CET on the Project. However, assuming, arguendo, that there isowing some
amount to which the augmented, 1% per month interest rate might attach (and
without waiving any additional or different defenses to this cause of action) STI has
(as explained in the Ward Affidavit) a complete defense, based upon (1) General
Business Law § 756-a; (ii) paragraph 7 of the Terms and Conditions of the
Subcontract; and (iii) CET’s failure, as from mid-August 2014 and continuing to date,
to be current on amounts CET was required to pay to Local 3 for customary fringe
benefits; (iv) which failure is recognized both by the Subcontract (Exhibit “A” to
Gambardella Aff., § 7) and by the Prompt Payment Act itself, as excusing (at least
for purposes of the penalties and remedies therein provided) payment by the
upstream party.

Based on this defense, summary judgment should be granted, dismissing the
“Second” cause of action in its entirety.

The basis for the defense i1s set forth more fully in the accompanying Ward
Affirmation. Briefly, General Business Law § 756-a provides, in its first paragraph,
and in relevant part, that:

Except as otherwise provided in this article, the terms and conditions of
a construction contract shall supersede the provisions of this article and
govern the conduct of the parties thereto.

The Subcontract between STI and CET, in “Terms and Conditions” paragraph
7, provides as follows:

7. Payments of the Purchase order [subcontract] amount, including
final payment shall be subject to the following (i) Structure Tone’s
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payment requisition procedures; (ii) approval of Work by Structure
Tone; (iii) receipt of Structure Tone of satisfactory evidence that all
labor, including customary fringe benefits and payments due under
collective bargaining agreements, and all sub-contractors and suppliers
have been paid to date and have submitted waivers of lien to the extent
paid; (iv) receipt of payment from the Owner; and (v) compliance by
Subcontractor with all Contract Documents. (Emphasis added).

As for compliance with Structure Tone’s payment requisition procedures, CET
tendered only two (2) formal payment requisitions, the latter of which was submitted
on or about September 5, 2014, and covered the period from August 1 through August

31, 2014. Excepting only the contractually-agreed retainage, these two payment

requisitions were, in fact, fully paid. See Gramarossa Aff., § 4, and Exhibits “B” and

“C” to the same.

Thus, no further requisitions having been submitted, see Gambardella Aff.,
26, STI's non-compliance with STI's payment requisition procedures is a partial
defense to CET’s claim under the Act, which covers all amounts not reflected in an
invoice submitted to STI for payment, and remaining unpaid. As no invoices have
been tendered, other than the two annexed to the Ward Affidavit, the maximum
unpaid amount to which the 1% per month interest rate might attach could not exceed
the retainage amounts from these two requisitions, being the sum of $57,648.57,
which amount is not due and is dwarfed by STT’s back-charges.

Moreover — and this, STI submits, is a complete defense to CET’s Prompt
Payment Act claim, entitling STI to summary judgment as a matter of law — had
CET submitted, at any time from its submission of Payment Requisition No. 2 until
now, any further payment requisition(s), triggering the time within which STT would
be expected to give notice of its approval or disapproval of such requisition(s) [G.B.L.

§ 756-a, subd. (2)()] as well as STI’s time to make payment, and thereby avoid the
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penalty interest rate [see G.B.L. § 756-b, subd. (1)(b)], the same could not possibly

have complied with the Subcontract’'s requirement to provide STI with “satisfactory

evidence that all labor, including customary fringe payments and payvments due

under collective bargaining agreements,” had been paid.

As irrefutably established by the Ward Affirmation, and the documents
annexed to the same, CET ceased, as from about mid-August 2014 (and continuing
until in or about March 2018) to make any of the fringe benefit payments it was
required to make to Local 3 for CET’s Local 3 electricians on the Project. An
arbitration award (Exhibit “B” to Ward Aff.) and a judgment based thereon (Exhibit
“C” to Ward Aff) were entered against CET, in an amount exceeding $1.4 million, so
a significant condition precedent to STI’s payment obligations, if any, was clearly not
satisfied. CET is still be required to make further payments in amounts
approximating Seven Hundred Thirty Thousand ($730,000.00) Dollars (see Exhibit
“H” to Ward Aff.), before its benefits for the Project will have been fully paid.

Thus, CET did not, not could it have, at any time from September 2014 to date,
submit an invoice compliant with its contractual requirement to prove payment of all
labor and fringes (a condition to the triggering of the time frames for notice of
approval or disapproval of the invoice, and the time for STI to make “prompt
payment,” and avoid the penalty interest rate). Failure by the contractor to make
“timely payments for labor including collectively bargained fringe benefit

contributions” is expressly approved by General Business Law § 756-a, subd. (2)Gi}(5)

as a permissible ground for a general contractor to decline to approve all or part of a

subcontractor’s interim or final invoice.

10
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Based on the foregoing, STI's complete defense to CET’s “Second” cause of
action under the Prompt Payment Act entitles it to partial summary judgment,

dismissing that cause of action in its entirety.

POINT III

PARTIAL SUMMARY JUDGMENT SHOULD BE
ENTERED IN FAVOR OF STI ON CET'S “SIXTH”
CAUSE OF ACTION (UPON AN ACCOUNT STATED)

CET’s “Sixth” cause of action, which purports to be upon an account stated, is
totally without merit, not to say frivolous, and should be dismissed.

In addition to a debtor-creditor relationship, a cause of action for an account
stated requires that there have been a mutual examination of the claims between the
parties; that a balance have been struck; and an agreement, express or implied, that
the balance is correct, and that the party against whom it is found will pay it. Bank

of New York-Delaware v. Santarelli, 128 Misc.2d 1003, 1003-04, 491 N.Y.S.2d 980

(Co. Court, Greene Co. 1985). There can be no account stated, where no account was

presented, or where any dispute about the account is shown to have existed. Abbott

Duncan & Wiener v. Ragusa, 214 A.D.2d 412, 413, 625 N.Y.S.2d 178 (1st Dept. 1995).

In this case, while the Complaint (Exhibit “I” to Ward Aff) refers obliquely to
“invoices” sent “[tlhroughout the course of CET’s work” between June 2014 and
January 2015, no invoices are annexed to the Complaint, nor are any identified in the
Complaint by date(s) and amount(s). Actually, as set forth in the Gambardella
Affidavit ( 26), only two invoices were tendered, Nos. 1 and 2, dated July 31, 2014
and August 31, 2014, and showing amounts payable of $139,500.00 and $239,837.16

respectively. These invoices were both paid in full, see Gambardella Aff., § 28;
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Gramarossa Aff., § 4, and Exhibits “B” and “C” to the latter. Having been paid, these
invoices cannot be the basis for an account stated.

Whereas CET alleges an account was stated between CET and STI in the sum
of $1,851,880.52, STI has identified no invoices or equivalents that, alone or in the
aggregate, add to that amount, much less any evidence that the same were received
and retained, without objection (or that STI made any promise, express or implied,
to pay them).

CET did submit what it depicted as “the final numbers,” which “took a forensics
team over 130 hours to prepare,” on February 26, 2015 (see Gambardella Aff., § 62,
and Exhibit “I” thereto), to which STI provided an itemized refutation just days later,
(Id., Exhibit “J”). Exhibit “I,” CET’s ostensibly “final” recap dated February 26, 2015,
stated a total lien amount of $1,446,281.50. However, on March 11, 2015 (the Project
having been concluded for months), CET filed its mechanic’s lien (Exhibit “F” to
Gambardella Aff) in the amount of $1,851,880.52, more than $400,000.00 greater
than the supposedly authoritative number it had proposed just days before. Since,
obviously, CET was itself in a state of confusion and uncertainty regarding what it
believed it was owed, it is nonsensical that it suggests that there was a mutual
agreement between CET and STI, concerning amounts allegedly owing from STI to
CET.

In sum, no invoice constituting an “account” in the amount sued upon was
presented, and the claims between the parties have never (at least since CET began
accruing substantial overtime on the Project in September 2014) ceased to be in
dispute. Since STI and CET agree that there was a contract between them, CET will,
upon the trial, be entitled to recover all amounts, if any, as it may be able to prove

are owing upon its contract, net of STT’s backcharges and counterclaims, as the latter
12
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shall be proved. However, “a claim for an account stated may not be utilized simply

as another means to attempt to collect under a disputed contract,” Martin H. Bauman

Associates, Inc. v. H&M International Transport, Inc., 171 A.D.2d 479, 485, 567

N.Y.S.2d 404 (1st Dept. 1991). Summary judgment dismissing the Complaint’s

“Sixth” cause of action, should be granted accordingly.

POINT IV

THE WAIVER OF CLAIMS FOR ADDITIONAL COMPENSATION
IN PAYMENT REQUISITION NO. 2 BARS DELAY DAMAGES (AND
THE APPLICATION OF CET’S EXPERT'S PROPOSED
“INEFFICIENCY RATE” CALCULATION) TO LABOR HOURS
EXPENDED BY CET ON OR BEFORE AUGUST 31, 2014.

While CET’s expert, defendants believe, found himself unable to mount a
credible defense of McQuillan’s expansion of CET’s delay claims by amounts totaling
$319,241.54 between its “final” claim “recap” of February 26, 2015, and its Notice of
Mechanic’s Lien filed on March 11, 2014 (during which interim, no further work on
the Project was performed, substantial completion having been achieved in October
2014) CET’s expert, Mr. Diffendall, nonetheless devised a delay damage calculation,
yielding a figure approaching that stated in CET’s Notice of Mechanic’s Lien. Mr.
Diffendall achieved this feat by calculating that almost one-third (32.5%) of the
overall labor hours (13,608) CET expended throughout the Project “inefficient hours”
(assumed to be such, due solely to the fault of one or both of the defendants). By
multiplying 32.5% of the 13,608 labor hours expended (4,422.6 hours) by a “blended”

hourly labor rate? of $170.57, Diffendall concludes that defendants are liable for delay

7“Blending” rates payable to foremen, journeymen and apprentices, and regular and
premium-time hours.
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