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June 12, 2019
Honorable Joel M. Cohen
Supreme Court, New York County
60 Centre Street, Room 222
New York, NY 10007
Re:

Eros International Plc v. Mangrove Partners et al, Index No. 653096/2017

Dear Justice Cohen:
We represent Plaintiff Eros International Plc (“Eros”) in the above-captioned matter, and
write to inform the Court of certain material events that have transpired since June 6, 2019, the
date Eros filed its traverse brief. Eros’ traverse brief provided Manuel P. Asensio (“Asensio”)
with, among other things, a straightforward roadmap of Eros’ arguments, the documentary
evidence and legal grounds on which those arguments are based, and the witnesses whom Eros
intends to call to support its positions.
Asensio, by contrast, has provided Eros with absolutely no indication of the legal
arguments he plans to assert, no documents or other evidence on which he intends to rely, and,
until only a few hours ago, no information regarding the witnesses he plans to call. Moreover,
Asensio’s misconduct constitutes (i) a failure to comply with the Court’s May 9, 2017 order
requiring witness disclosure; (ii) a failure to comply with his obligations to respond to Eros’
discovery requests; and (iii) a deliberate attempt prejudiced Eros by delaying until this afternoon
to disclose his witnesses. As set forth below, Asensio’s willful misconduct cannot be
countenanced.
Relevant Factual Background
On May 9, 2019, the Court so-ordered a letter submitted by Eros requesting scheduling of
the traverse hearing and an opportunity for briefing (the “May 9 Order”). The May 9 Order
expressly stated that “The traverse hearing is scheduled for June 13, 2019. The parties’ briefing,
which shall include the identities of the witnesses expected to be called, is due by June 6.” (ECF
No. 396 at 4 (emphasis added).) Shortly thereafter, on May 20, 2019, Eros served Asensio with
requests for production and notices to admit. (Exs. A, B.) Pursuant to CPLR 3120 and 3123, and
the discovery requests themselves, Asensio was required to respond by June 10, 2019.1
1

Notably, Eros worked to comply with Asensio’s discovery requests within a matter of days, including a
weekend. (See ECF 383 at 2.)
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On June 6, 2019, Eros submitted its traverse briefing in accordance with the May 9 Order,
which clearly identified the witnesses Eros intends to call at the traverse hearing. (ECF No. 397
at n.12.) By contrast, Asensio disregarded the May 9 Order by submitting no briefing, and failed
to notify Eros and the Court of any intended witnesses. Further, as of the submission of this letter,
Asensio has also failed to respond to either of Eros’ request for production, or its notices to admit.
Finally, in direct contravention of the May 9 Order, on June 12, 2019, at 2:53 PM – less
than a day before the scheduled commencement of the traverse hearing – Asensio emailed two
subpoenas (the “Subpoenas”) to Eros, purporting to require certain witnesses to appear and offer
testimony. (See Ex. C.) The Subpoenas appear to have been issued on June 5, 2019, prior to the
Court’s June 6 deadline to disclose witnesses, and thus are indicative of Asensio’s deliberate bad
faith. Despite that Eros promptly notified Asensio’s counsel, during regular business hours, of
Asensio’s untimely disclosures and his non-compliance with both the Court’s May 9 Order and
Eros’ discovery requests, as of the submission of this letter, Asensio’s counsel has not responded
to Eros’ inquiries. (See Ex. D.)
Asensio’s Deliberate Misconduct Warrants Preclusion
CPLR 3126 grants New York trial courts with broad discretion to punish misconduct in the
discovery process, including the power to enter an “order preventing the nondisclosing party from
using the evidence in any manner during the course of the litigation.” Northway Engineering Inc.
v. Felix Industries, Inc., 77 N.Y.2d 332, 335 (1991). Asensio’s deliberate failure to provide Eros
with discovery, as well as his attempt to sandbag Eros with two undisclosed witnesses – without
any corroborating documentary evidence, let alone affidavits in support thereof, just hours before
the traverse hearing – warrants the Court’s exercise of such discretion here.
First, New York prohibits litigants from disclosing surprise witnesses on the eve of
evidentiary proceedings.2 This prohibition applies with equal force where, as here, a court order
is the basis for the required disclosure.3 The policy underpinning this rule is obvious: litigants
must be provided an adequate opportunity to prepare for witness testimony, requiring advance
notice.4

2

See, e.g., Daniels v. New York City Transit Authority, 171 A.D.3d 601, 602-03 (1st Dep’t 2019) (affirming
preclusion of testimony where plaintiff gave no reason for waiting until the eve of trial to notify defendants of
witness’s identity); Shmueli v. Corcoran Group, 29 A.D.3d 309, 309 (1st Dep’t 2006) (same).
3

See Caraballo v. Paris Maintenance Co., Inc., 2 A.D.3d 275, 276 (1st Dep’t 2003) (precluding testimony
from witness not previously disclosed despite an order requiring disclosure).
4

“If the credibility of court orders and the integrity of our judicial system are to be maintained, a litigant
cannot ignore court orders with impunity. Indeed, the Legislature, recognizing the need for courts to be able to
command compliance with their disclosure directives, has specifically provided that a ‘court may make such orders .
. . as are just,’ including dismissal of an action (CPLR 3126). Finally, we underscore that compliance with a
disclosure order requires both a timely response and one that evinces a good-faith effort to address the requests
meaningfully.” Kihl v. Pfeffer, 94 N.Y.2d 118, 123 (1999) (emphasis added).
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Here, Eros has been prejudiced by receiving less than 24 hours to prepare for the
testimony of Asensio’s purported witnesses. Further, there is no question that Asensio and his
counsel deliberately chose to inflict this prejudice on Eros. Indeed, the Subpoenas purport to
have been issued on June 5, 2019 – more than enough time for Asensio or his counsel to have
timely disclosed the witnesses to Eros on June 6, 2019 in a traverse brief, as requested by the
Court. Accordingly, the Court should preclude Mr. Asensio from calling any witnesses at the
traverse hearing.
Second, due to his failure to provide any documents in response to Eros’ request for
production, Asensio should be precluded from entering any documentary evidence into the
record at the traverse hearing.5
Third, under statutory law in New York, Mr. Asensio’s failure to respond to Eros’ notices
to admit amounts to an admission of all of the facts stated therein. CPLR 3123(a) (“Each of the
matters of which an admission is requested shall be deemed admitted unless . . . the party to
whom the request is directed serves . . . a sworn statement either denying specifically the matters
of which an admission is requested or setting forth in detail the reasons why he cannot truthfully
either admit or deny those matters.”).6 Of particular relevance here are Mr. Asensio’s de jure
admissions that he (i) resided at his Apartment during the Relevant Time Period; (ii) received
Mail addressed to him at his Apartment during the Relevant Time Period; (iii) received the
Commencement Papers via First Class Mail; and (iv) never filed an Answer or a motion to
dismiss the Complaint in this matter.7
Asensio’s deliberate misconduct warrants his preclusion from entering testimony or
documentary into evidence at the traverse hearing. His failure to respond to Eros’ notices to
admit constitutes an admission of the matters contained therein.
Sincerely,

Stephen W. Tountas
cc:

All Counsel of Record (via ECF)

5

Mingo v. Manhattan and Bronx Surface Transit Operating Authority, 302 A.D.2d 274, 274 (1st Dep’t
2003) (Trial court properly precluded defendant from using document not produced until night before trial despite
specific requests by adversary); Santini v. Alexander Grant & Co., 245 A.D.2d 30, 31 (1st Dep’t 1997) (failure to
comply with court orders was adequate ground to preclude plaintiff from introducing the documents into evidence).
6

See also Hernandez v. City of New York, 95 A.D.3d 793, 794 (1st Dep’t 2012) (“Defendant is deemed to
have admitted the facts contained in plaintiff's notice to admit, as it did not timely respond to the notice.”); Metro.
Property & Cas. Ins. Co. v. Thomas¸ 18 Misc. 3d 1103(A), at *5 (Sup. Ct., N.Y. Cnty. Dec. 6, 2007) (“If a party
fails to respond to a notice to admit within 20 days after service, the matters therein are deemed admitted for the
purpose of the litigation . . . . [T]he fact that a notice to admit will establish plaintiff's prima facie case on paper does
not bar its use.”)
7

See Ex. B, Request for Admission Nos. 1, 15, 20, 22, and 23, respectively.

