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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
------------------------------------x
In the Matter of the Application of
:
:
SOHO ALLIANCE, INC., BROADWAY
:
RESIDENTS COALITION, JOHN SEAN
:
SWEENEY, PETE DAVIES, JEANNE WILCKE, :
and MARIA JUDITH FELICIANO CHAVES,
:
:
Petitioners,
:
:
For Judgment Pursuant to Articles 63 and 78 of the :
Civil Practice Law and Rules,
:
:
- against :
:
CITY OF NEW YORK, THE NEW YORK CITY :
DEPARTMENT OF CITY PLANNING,
:
MARISA LAGO, in her official capacity as Director:
of the Department of City Planning, and BILL DE :
BLASIO, in his official capacity as Mayor of the :
City of New York,
:
:
Respondents,
:
:
- and :
:
CITY PLANNING COMMISSION,
:
:
Nominal Respondent.
:
------------------------------------x

Index No.:
VERIFIED PETITION

Petitioners SoHo Alliance, Inc., Broadway Residents Coalition, John Sean Sweeney, Pete
Davies, Jeanne Wilcke, and Maria Judith Feliciano Chaves (collectively, “Petitioners” or the
“Coalition”), as and for their Article 78 Verified Petition, by and through their attorneys, Hiller, PC,
allege and aver as follows:
NATURE OF THE CASE
1.

By this Article 78 Proceeding (the “Proceeding”), the Coalition seeks, inter alia,

mandamus relief to compel respondents the City of New York (the “City”), The New York City
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Department of Planning (“DCP”), Marisa Lago, as Director of DCP (“Lago”), and Mayor Bill de
Blasio (the “Mayor”) (collectively, “Respondents”) to perform the duties enjoined upon them by
law, otherwise comply with the law, and respect the Coalition’s members’ constitutional free speech
and due process rights during the City-mandated public land-use approval process known as
Uniform Land-Use Review Procedure (“ULURP”) for Respondents’ controversial proposed
rezoning project in the SoHo/NoHo areas of Manhattan (“Controversial SoHo/NoHo Project”).
PRELIMINARY STATEMENT
2.

Through the Controversial SoHo/NoHo Project, Respondents are proposing a massive

and expansive rezoning of the historic SoHo and NoHo neighborhoods. The Controversial
SoHo/NoHo Project would encompass 56 blocks and span 146 acres in lower Manhattan. The
Project would change the unique existing zoning, which has been in place for the past 50 years, to
allow for, among other things, upzoning for taller and more high-density buildings, large retail and
supermarket space, and more standardized residential uses.
3.

While the Controversial SoHo/NoHo Project would have profound effects on the

lives of the people of the community, including members of the Coalition, this Proceeding is not
about the merits of the Project. Rather, this Proceeding is about the myriad procedural violations
of law being committed, and/or are about to be committed, by Respondents at the very beginning
of the ULURP process. If not corrected at this juncture, the entire ULURP process for this proposal,
regardless of the arguments for or against the Controversial SoHo/NoHo Project, will be tainted with
illegality.
4.

ULURP is a multi-step, multi-governmental agency approval process outlined in the

New York City Charter (“City Charter”) and the Rules of the City of New York (“R.C.N.Y.” or

2

2 of 45

INDEX NO. 154240/2021

FILED: NEW YORK COUNTY CLERK 04/30/2021 02:23 PM
NYSCEF DOC. NO. 1

RECEIVED NYSCEF: 04/30/2021

“City Rules”) that requires public review of major land-use proposals in the City. Respondents plan
to “certify” their application under ULURP for the Controversial SoHo/NoHo Project
(“Application”) on May 3, 2021, which would formally begin the public review process, despite that
certain pre-conditions for certification under the law have not been satisfied, and despite that, under
Respondents’ direction, none of the public hearings on the ULURP Application would have the
required in-person component, in violation of the City Charter and City Rules.
5.

DCP readily admits that the Controversial SoHo/NoHo Project is subject to major

scrutiny under ULURP, as well as under the State Environmental Quality Review Act (“SEQRA”)
and City Environmental Quality Review (“CEQR”), due to the potential significant adverse impacts
it would have with respect to nearly every environmental review category.
6.

Notably, the Controversial SoHo/NoHo Project is not one sought by private entities.

Rather, this is a public rezoning Project spanning two neighborhoods in Manhattan; the applicant
applying for ULURP approval is DCP itself. Thus, DCP is responsible for overseeing many aspects
of its own ULURP Application, including the certification process which begins public review of
the Project.
7.

Discussions about plans for rezoning SoHo and NoHo have been ongoing for years,

and in earnest since about 2015. Nevertheless, Respondents have chosen this moment, during the
pandemic, and at the end of the Mayor’s term-limited tenure in office, to attempt to obtain approval
for the Controversial SoHo/NoHo Project through the ULURP process. Respondents are now using
the pandemic as an excuse to hold virtual-only public hearings on the Controversial SoHo/NoHo
Project, despite that the law requires they be held in-person, and despite that the Mayor has
announced the reopening of many aspects of City life and that the City will fully reopen by July 1,

3
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2021 – only two months from now, as further discussed below (“Unlawful Virtual ULURP Plan”).
8.

Yet, Respondents have not explained to the public their urgency of trying to rush the

approval of a large-scale and impactful public rezoning project at this time, and why Respondents
cannot wait until the pandemic is over (which, according to the Mayor, is about 8 weeks from now)
before moving forward, or why they cannot find a way to hold in-person hearings in a manner which
is safe and which meets public health standards. Respondents are apparently trying to take
advantage of the situation created by the pandemic, which would limit the anticipated public
opposition and objections to this controversial proposal by the community members that would be
impacted affected most by it.
9.

Respondents’ refusal to allow in-person public hearings is particularly illogical given

that many of the restrictions on in-person public gatherings that had been imposed at the beginning
of the pandemic have now been lifted. Under Governor Cuomo’s latest Executive Order, for
example, up to 100 people may gather indoors, and up to 200 people may gather outdoors (Gov.
Cuomo Exec. Order 202.98, dated March 21, 2021, Ex 1). These limits are further increased to 150
and 500, respectively, where attendees show a negative COVID-19 test result or proof of vaccination
(Id.). And an even greater number of people can gather as spectators at both indoor and outdoor
sports arenas and stadiums in New York City, such as at Madison Square Garden, Barclays Center,
Yankee Stadium, and Citi Field (Gov. Cuomo Exec. Order 202.101, dated April 6, 2021, Ex 2).
10.

In fact, the Mayor himself has lifted restrictions on in-person gatherings, including

the reopening of public schools for in-person learning, and arts and entertainment venues, such as
off-Broadway theaters, and has directed City employees to return to their offices after permitting
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them to work remotely.1 Just yesterday, the Mayor announced on national news that the City would
be ready to fully open by July 1, stating:
"We are ready for stores to open, for businesses to open, offices,
theaters, full strength" (MSNBC Transcript, April 29, 2021, Ex. 3).
However, when it comes to public and civic engagement as part of ULURP, the Mayor and the other
Respondents are not permitting any in-person public hearing on the Controversial SoHo/NoHo
Project.
11.

With all of this being considered, Respondents now seek certification of DCP’s

ULURP Application. This is significant because, once certification occurs, the ULURP “clock”
begins to run, which means that, among other things, several public hearings must be held within
certain limited periods of time (“Public Hearing Requirement”).
12.

Immediately after certification, Manhattan Community Board 2 (“CB2”) would have

approximately sixty (60) days to notify the public, hold a public hearing, and submit its
recommendations to the Manhattan Borough President, and the City Planning Commission (“CPC”).
As set forth infra, by law, such public hearings must be held at a “convenient place of public
assembly,” either in the affected community districts or elsewhere in Manhattan (“In-Person Hearing
Requirement”). The Manhattan Borough Board may also hold a public hearing on the Application,
which, if held, would also be subject to the In-Person Hearing Requirement.

1

See, e.g., https://www1.nyc.gov/office-of-the-mayor/news/166-21/transcript-mayor-de-blasio
-holds-media-availability last visited Apr. 30, 2021 (“high schools will reopen on Monday, March 22nd in
New York City”); https://www1.nyc.gov/site/cecm/cultural-events/guidelines.page, last visited Apr. 30,
2021 (“Arts and cultural institutions, as well as entertainment venues, will have the opportunity to secure
a permit for socially distanced performances at over 100 street locations throughout all five boroughs”);
https://www1.nyc.gov/office-of-the-mayor/news/213-21/transcript-mayor-de-blasioholds-media-availability, last visited Apr. 30, 2021 (statement by the Mayor that "[o]ur City workforce is
going to be coming back”).
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In this regard, the ULURP process is unique. Upon information and belief, no other

administrative process for land-use decisions, such as those before the Landmarks Preservation
Commission or the Board of Standards and Appeals, requires in-person public hearings at a place
of public assembly as ULURP expressly does.
14.

Last summer, Respondents announced that all public hearings on all ULURP

applications City-wide would only be held remotely for the foreseeable future. This means that,
instead of in-person hearings, they will be held virtually only, through on-line computer platforms
such as Zoom. In other words, not one member of the public will be permitted to appear in person
before a public body reviewing the ULURP Application and present in-person advocacy either for
or against the Controversial SoHo/NoHo Project.
15.

However, Respondents have no discretion to convert ULURP public hearings into

Zoom calls, without any central hearing site. Hearings that are completely “virtual,” cannot be held
at any place of public assembly, let alone at any geographic location in the community. Virtual
hearings are simply no substitute for in-person public hearings. The Coalition and other members
of the community have a clear right to in-person public hearings on the ULURP Application, but
Respondents are depriving them of such a right. In particular, on a controversial project that
threatens to have such a tremendous impact on the community, Respondents are refusing to give the
public an adequate opportunity to be heard and to participate in the public review process mandated
by the City Charter and City Rules. This violates the entire purpose for which ULURP was enacted
in the first place – to ensure public participation in significant land-use decisions by the City. While
some areas of civic engagement may be conducted virtually during a pandemic, ULURP is not one
of them. This is enshrined in New York City law.

6
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As an attempted end-run around the law, on March 13, 2021, one year after the

pandemic began, the Mayor irrationally issued "Emergency" Executive Order 188 (“EO 188" or the
"Irrational Order"), which purports to suspend the in-person public hearing requirements under the
City Charter and City Rules (Ex. 4). It is clear that the Mayor, who did not issue such an order when
he permitted ULURP applications to resume last summer, and who was simultaneously easing
pandemic-related restrictions in the City, clearly did not consider the current conditions of the
pandemic in issuing the Irrational Order, and recently renewing it several days ago. Rather, the
Mayor was responding to pending litigation challenging the validity of entirely virtual ULURP
public hearings, and which had been holding up other DCP projects that he wants approved before
his term expires. Indeed, the Irrational Order itself states that it is an attempt to “avoid continued
disputes” about the legality of entirely virtual public hearings (Ex. 4).
17.

Unfortunately, Respondents’ unlawful conduct is not limited to depriving the public

of properly held public hearings. Prior to certification of the Application, DCP is required by law
to complete a series of additional ministerial, non-discretionary tasks to provide transparency about
the Application to members of the public.
18.

At least thirty (30) days prior to certification, DCP must complete the ministerial task

of providing notice of the impending certification with sufficient detailed information about the
Controversial SoHo/NoHo Project to the affected community board and Borough President (“30Day Pre-Certification Notice Requirement”). Despite that DCP has announced that it plans to certify
the Controversial SoHo/NoHo Project on May 3, 2021, DCP has failed to provide such Notice and
has not complied with the 30-Day Pre-Certification Notice Requirement.
19.

Further, within five (5) days of transmitting the 30-Day Pre-Certification Notice,

7
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DCP must also complete the ministerial task of publishing such Notice on DCP’s website
(“Publication Requirement”). Because no proper notice was transmitted in the first place, DCP has
failed to publish any 30-Day Pre-Certification Notice on its website, in violation of the Publication
Requirement.
20.

As shown below, because Respondents have violated, or are about to violate, the In-

Person Hearing Requirement, the 30-Day Pre-Certification Notice Requirement, and the Publication
Requirement, the Coalition is entitled to writs of mandamus, compelling Respondents to comply
with the law. Additionally, the Coalition is entitled to declaratory relief, as well as injunctive relief,
enjoining Respondents from proceeding with the ULURP Application in violation of the law and
infringing upon the Coalition members’ constitutional rights.
PARTIES
Petitioners
21.

Petitioner SoHo Alliance, Inc. (“SoHo Alliance”) is, and at all relevant times has

been, a grassroots community coalition and a not-for-profit organization operating and existing
under the laws of the State of New York, with a headquarters located in New York, New York
(Sweeney Aff. ¶3).
22.

Petitioner J. Sean Sweeney (“Sean”) is, and at all relevant times has been, a citizen

and resident of the State of New York in the County of New York with a residence in the SoHo
neighborhood of Manhattan, in the project area where the proposed rezoning would occur (Id. ¶2).
23.

Sean is the Executive Director of SoHo Alliance (Id. ¶1).

24.

Petitioner Broadway Residents Coalition (“BRC”), is, and at all relevant times has

been, a grassroots community coalition and unincorporated association located in the SoHo

8
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neighborhood of New York, New York (Davies Aff. ¶1).
25.

Petitioner Pete Davies (“Pete”) is, and at all relevant times has been, a citizen and

resident of the State of New York in the County of New York with a residence in the SoHo
neighborhood of Manhattan, where the proposed rezoning would occur (Id. ¶2).
26.

Pete is on the steering committee of BRC (Id. ¶1).

27.

Petitioner Jeanne Wilcke (“Jeanne”) is, and at all relevant times has been, a citizen

and resident of the State of New York in the County of New York with a residence in the NoHo
neighborhood of Manhattan, in close proximity to where the proposed rezoning would occur
(Wilcke Aff. ¶2).
28.

Petitioner Maria Judith Feliciano Chaves (“Maria”) is, and at all relevant times has

been, a citizen and resident of the State of New York in the County of New York with a residence
in the SoHo neighborhood of Manhattan, where the proposed rezoning would occur (FelicianoChaves Aff. ¶2).
29.

Maria is a member of BRC (Id. ¶1).

Respondents
30.

Respondent Department of City Planning (“DCP”) is, and at all relevant times has

been, New York City’s primary land-use agency, with a principal location at 120 Broadway, New
York, New York.
31.

DCP is supposed to “serve as technical support to the City Planning Commission in

its annual review of approximately 450 land-use applications, and ensure that processes, reviews and
approvals are efficient, consistent, and user-friendly.” 2

2

https://www1.nyc.gov/site/planning/about/department.page, last visited April 30, 2021.
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32.

Respondent Marisa Lago is the Director of DCP (“Lago”).

33.

Respondent City of New York (the “City”) is a municipal corporation under General

Construction Law §66(2). It is the governmental body charged with oversight responsibility for
public affairs and public lands within the City’s five boroughs.
34.

Respondent Mayor Bill de Blasio is the Mayor of the City and its chief executive.

Nominal Respondent
35.

Nominal Respondent City Planning Commission (“CPC”) is, and since 1936 has

been, a commission under the City Charter, and is responsible for the conduct of planning relating
to the orderly growth and development of the City, including adequate and appropriate resources
for the housing, business, industry, transportation, distribution, recreation, culture, comfort,
convenience, health and welfare of its population.
36.

In addition to being the DCP Director, respondent Lago is also the Chair of the CPC.
UNIFORM LAND-USE REVIEW PROCEDURE (ULURP)

37.

ULURP, as set forth in Chapter 70, §§197-c and197–d of the City Charter and in

Chapter 62, §§2-01 – 2-07 of the City Rules, is a standardized framework by which the public
reviews land use planning and policy decisions in New York City.
38.

ULURP was enacted in 1975 for the purposes of ensuring “community input on

significant land use decisions regarding public land.”3 ULURP was also intended to provide
“adequate technical and professional review of land use decisions,” “final decision making by a
politically accountable body,” and the use of a uniform and simplified public review process that

3

Dist. 4 Presidents’ Council v. Franchise & Concession Review Comm. of City of New York, 18
Misc.3d 1123(A) (Sup. Ct. N.Y. Co. Jan. 30, 2008).
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“works effectively and fairly for all participants.”4 As reflected in the City Charter itself, ULURP
provides that “applications by any person or agency for changes, approvals, contracts, consents,
permits or authorization thereof, respecting the use, development or improvement of real property
subject to city regulation shall be reviewed pursuant to a uniform review procedure.”5
39.

Under §197-c(a) of the City Charter, strict compliance with the ULURP review

process is required for certain types of land use actions, including, inter alia, “[c]hanges in the city
map” or “[d]esignations of zoning districts under the zoning resolution, including conversion from
one land use to another land use,” or a “[s]ale, lease (other than the lease of office space), exchange,
or other disposition of the real property of the city.”6
40.

Once ULURP is triggered, a multi-step, multi-agency procedure (involving different

branches of City government) must take place, including review by: (i) DCP; (ii) the affected
community boards; (iii) the affected Borough President or Borough Board; (iv) the CPC; and (v) the
City Council.7 Public hearings, at which members of the public must be allowed to have the
opportunity to speak and be heard, must be held by the community boards, the CPC and the City
Council; a public hearing may also be held by the Borough Board.8
41.

The actions of the CPC and the City Council are subject to mayoral veto, which, in

4

3-20 N.Y. Practice Guide: Real Estate §20.04.

5

City Charter §197-c(a).

6

Id. §197-c(a)(1),(3),(10).

7

See id. §§197-c(b)-(m), 197-d; see also 62 R.C.N.Y. §§2-01 – 2-07.

8

City Charter §197-c; 62 R.C.N.Y. §§2-03(d)(2); 2-05(c)(2).
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turn, is subject to a veto override by a two-thirds vote of the City Council. 9
42.

In summary, ULURP is designed to invite public participation in significant land-use

decisions, and to ensure that the public, as well as multiple, coordinate agencies and departments
are afforded the opportunity to analyze and consider, inter alia, the extent to which such decisions
would affect the City’s neighborhoods and communities.
CLAIM FACTS
The Controversial SoHo/NoHo Project
43.

The origin of the current SoHo/NoHo rezoning process dates back to 2015, when the

Manhattan Borough President and the local City Council Member sent a joint letter to the DCP
seeking "the creation of a new planning framework" (Environmental Assessment Statement ("EAS")
at A-5, Ex. 5).
44.

The community planning process followed, which included a six-month “Envision

SoHo/NoHo” public engagement process, initiated in January 2019 by DCP and local elected
officials, which examined critical land use and zoning issues in the two neighborhoods (EAS at
A-5).
45.

As part of this process, an 18-member Advisory Group was formed and consisted of

community members, including several of the Petitioners herein, including Pete, Jeanne and Sean
(Davies Aff. ¶5; Wilcke Aff. ¶3; Sweeney Aff. ¶6). Unfortunately, during this process, “DCP
consistently refused to meaningfully engage with the Advisory Group or the public” (Davies Aff.
¶5). “Throughout the process, DCP showed clear bias in favor of business interests from day one,
and minimized the existence of long-term artist residents in SoHo and NoHo” (Id.).

9

See City Charter §197-d(e).
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In June 2019, “the Advisory Group reached consensus that DCP was ill-prepared to

offer a responsible plan for rezoning the SoHo & NoHo neighborhoods, and recommended that DCP
undertake additional study and analysis” (Davies Aff. ¶5). It was clear that “more study and analysis
was needed, given that undertaking a neighborhood-wide rezoning of SoHo and NoHo, which have
unique zoning designations shared with no other neighborhood in New York City…would be
complex and problematic on several fronts” (Sweeney Aff. ¶6).
47.

Nevertheless, in 2020, amidst the COVID-19 pandemic, DCP decided to push its

rezoning plan forward.
48.

On or about October 7, 2020, the Mayor announced the start of the public process

for the Controversial SoHo/NoHo Project (“Mayor’s SoHo/NoHo Announcement,” Ex. 6).
49.

In or about October, 2020, DCP submitted a Draft Scope of Work (“DSOW”) (Ex.

7) and an EAS for its rezoning plan (Ex. 5).
50.

DCP is the applicant and lead agency for the Controversial SoHo/NoHo Project on

behalf of the City (EAS at 1).
51.

According to DCP’s documents, the Controversial SoHo/NoHo Project would affect

approximately 56blocks and 146 acres of the SoHo and NoHo neighborhoods in Manhattan (EAS
at A-1). These 56 blocks are split between the neighborhoods of NoHo (11 blocks) and SoHo (45
blocks) (EAS at A-9).
52.

The area subject to the rezoning plan is generally bounded by Astor Place and

Houston Street to the north; Bowery, Lafayette Street and Baxter Street to the east; Canal Street to
the south; and Sixth Avenue, West Broadway and Broadway to the west (“Project Area”) (EAS at
A-1, Figures 1 and 2).
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The Project Area encompasses and affects portions of Manhattan Community Board

District 2 (“CB2”) (Ex. 5).
54.

Most of the Project Area is located within the landmarked Soho-Cast Iron Historic

District and its extension, the NoHo District and its extension, and the NoHo East Historic District
(EAS at A-6). Approximately 80% of the Project Area is in a landmarked historic district (Id.).
55.

The current zoning in the Project Area, established in 1971, consists of “M1-5A and

M1-5B districts, which allow a broad range of light manufacturing and commercial uses as of right.
Residential use, which is not permitted as-of-right, consists of residential lofts legalized under the
[New York] Loft Law” or by special permits or variances (EAS at A-10). The existing zoning also
includes a manufacturing use known as Joint Living-Work Quarters for Artists (“JLWQA”), which
allows certain artists, certified by the Department of Cultural Affairs, and their households, to live
and practice their craft in such spaces (Id.).
56.

The Controversial SoHo/NoHo Project“would replace all or portions of existing M1-

5A and M1-5B districts with medium to high density commercial and/or mixed-use districts, and
establish a new Special SoHo NoHo Mixed-Use District in the Project Area” (EAS at A-2).
57.

In addition, the Controversial SoHo/NoHo Project is projected to result in a net

increase of approximately 3,200 dwelling units (Mayor’s SoHo/NoHo Announcement, Ex. 6).
58.

While Respondents have attempted to market the Controversial SoHo/NoHo Project

as bringing affordable housing to SoHo/NoHo, only about 25% of the new dwelling units are
earmarked for “affordable housing” (Ex. 6).
59.

The Controversial SoHo/NoHo Project also includes massive Floor-to-Area-Ratio

(“FAR”) increases, making possible the insertion into the neighborhoods of a whole variety of retail
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and other non-residential uses.
60.

However, DCP’s projections are vague, and fail to provide a true indication as to

what will be allowed or actually built in the neighborhoods.
61.

The Controversial SoHo/NoHo Project would have “potentially significant” adverse

impacts in approximately 20 different impact categories, including, for example, Land Use, Zoning,
and Public Policy, Socioeconomic Conditions, Natural Resources, Hazardous Materials, and Public
Health (EAS at 10).
62.

Because of the potentially significant impact on the environment, the Controversial

SoHo/NoHo Project requires the issuance of an Environmental Impact Statement (“EIS”) under
SEQRA and CEQR (EAS at 10).
63.

The Municipal Art Society of New York ("MAS"), the highly respected 125-year-old

nonprofit membership organization for preservation in New York City, explains many of the
shortcomings of the Controversial SoHo/NoHo Project (Ex. 8). In an article entitled “SoHo/NoHo:
Who Knows?,” on April 22, 2021, MAS specifically criticizes the DSOW as lacking in adequate and
clear information and data about the proposal, including maps and visuals of the planned
development (Id.).
64.

According to MAS:
This is of great concern for neighborhoods with such a distinct sense
of place, consisting nearly entirely of historic buildings. Given the
complexity and nuance between these adjacent and interconnected
neighborhoods, the consideration of alternative approaches that
respond to different contexts should be incorporated (Id.).10

10

MAS notes that the Project Area spans four historic districts, and these districts contain over
800 buildings, including 15 individually designated New York City landmarks (Ex. 8).
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Alarmingly, the DSOW and EAS demonstrate that DCP ignored community input,

and even ignored the recommendations from the Advisory Group and the Envision SoHo/NoHo
sessions (Sweeney Aff. ¶6; Davies Aff. ¶5; Wilcke Aff. ¶6). For example, in a study resulting from
Envision SoHo/NoHo, there was not “a single word about increasing the height, bulk and
floor-to-area ratio in SoHo/NoHo, nor was such upzoning mentioned once in about thirty public
meetings with City agencies that occurred as part of this Study” (Sweeney Aff. ¶6). However,
“such upzoning is precisely what DCP is proposing as part of the Controversial SoHo/NoHo Project.
In SoHo, where the median building height is six stories, this zoning proposal would introduce
buildings potentially twenty stories in height, thus dwarfing historic19th-Century buildings, and
destroying the scale, design and character of the neighborhood in the process” (Id. ¶7).
66.

Further, the replacement of the existing zoning, which protects artists-in-residence

“could have deep and negative consequences for current JLWQA tenants” (Davies Aff. ¶13).
67.

As set forth in the Sweeney Affidavit:
[m]y neighbors and I fear that, if the rezoning proposal were to go
forward, it would produce a displacement of untold numbers of
artists-in-residence, the very creative people who have given
SoHo/NoHo its spirit and fame, and who attracted the nouveau,
non-artist, boho-chic residents to SoHo in the first place.

(Sweeney Aff. ¶8).
68.

The Controversial SoHo/NoHo Project, if it were to come to fruition, could have

considerable adverse impacts on the lives, health, history, architecture, and livelihood and
neighborhoods of the City, and the citizens living in or near the SoHo/NoHo neighborhoods of
Manhattan. See Davies Aff.; Sweeney Aff.; Feliciano Chaves Aff.; Wilcke Aff.
Lack of Transparency and Pre-Certification Notice
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69.

Applicants seeking ULURP approval are required under the City Charter to file their

application with DCP.11
70.

DCP is responsible for certifying that applications “are complete and ready to

proceed through [ULURP].”12
71.

Under §197-c(c) of the City Charter, at least thirty days before certification, DCP is

required to provide notice to the affected borough boards, borough president and community boards,
and must include “the project location, the purpose of the proposed actions, and a description of the
proposed actions” (“Pre-Certification Notice Information”).13
72.

DCP is also required to publish the 30-Day Pre-Certification Notice on DCP’s

website within five days after sending such Notice (Publication Requirement, previously defined).14
73.

Importantly, the 30-Day Pre-Certification Notice Requirement and Publication

Requirement were both added as revisions to the City Charter upon a voter referendum ballot
initiative in 2019. The ballot question specifically asked voters whether they approved of revising
the Charter:
to require [DCP] to transmit a detailed project summary to the
affected Borough President, Borough Board and Community Board
at least 30 days before the application is certified for public review,
and to post that summary on its website.15

11

City Charter §197-c(b).

12

Id. §197-c(a).

13

Id. §197-c(c).

14

Id.

15

Final Report of the 2019 N.Y.C. Charter Revision Commission, Resp. Ex. E at p.145 (Ex. 9)
(emphasis added).
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74.

Thus, the voters approved the revision to the City Charter based upon the premise

that a "detailed project summary" would be published for the public to view within certain periods
of time prior to certification.
75.

Upon passage of the referendum, the City Charter added the following provision:
The amendments to the charter amending subdivision c of section
197-c, approved by the electors on November 5, 2019, shall take
effect on August 31, 2020. Officers and employees of the city shall
take any actions as are necessary and appropriate to prepare for the
implementation of such amendments prior to the such date, and, no
later than such date, the city planning commission shall establish
rules providing minimum standards for the content and form of
pre-certification notices to be submitted to community boards,
borough boards and borough presidents.16

76.

However, upon information and belief, CPC has never established rules providing

the minimum standards for the content and form of pre-certification notices to be submitted to
community boards, borough boards and borough presidents.
77.

DCP has not provided the 30-Day Pre-Certification Notice to CB2.

78.

DCP has not provided the 30-Day Pre-Certification Notice to the Manhattan Borough

President.
79.

DCP has not published any 30-Day Pre-Certification Notice regarding the ULURP

Application on its website.
80.

On or about April 2, 2021, DCP sent CB2 an email which it asserted was the 30-Day

Pre-Certification Notice, but such email is deficient and does not actually provide the PreCertification Notice Information (“Deficient Email,” Ex. 10).
81.

16

The Deficient Email does not state the location of the Controversial SoHo/NoHo

City Charter, Ch. 52, §1152.
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Project, the purpose of the proposed actions with respect to the Controversial SoHo/NoHo Project,
or a description of such proposed actions.
82.

The Deficient Email does not include a detailed project summary of the Controversial

SoHo/NoHo Project.
83.

The Deficient Email does not put any recipient on notice of the substance of the

ULURP Application for the Controversial SoHo/NoHo Project, as required by the City Charter.
84.

Rather than including any details about the Controversial SoHo/NoHo Project, DCP

states in the Deficient Email that information is available at a deficient website link (“Deficient
Link”).
85.

The Deficient Link does not direct a recipient of the Deficient Email to a site which

provides the required information about the Controversial SoHo/NoHo Project (Deficient Link, Ex.
11).
86.

The Deficient Link instead directs recipients of the Deficient Email to a page on

DCP’s Zoning Application Portal (“ZAP” or “Portal”) which does not contain any information about
the Controversial SoHo/NoHo Project (Deficient Link, Ex. 11).
87.

In order to find any details about the Controversial SoHo/NoHo Project, after clicking

on the Deficient Link, recipients of the Deficient Email must navigate the Portal and enter certain
information about the Controversial SoHo/NoHo Project.
88.

However, the page on the Portal regarding the Controversial SoHo/NoHo Project

does not provide the specific Pre-Certification Notice Information as required by the City Charter
(Project Portal Page, Ex. 12).
89.

Rather than provide the 30-Day Pre-Certification Notice, DCP asks readers of its
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Deficient Email to conduct several, confusing steps, none of which provides readers with the PreCertification Notice Information.
90.

Even if the Deficient Email were to constitute a legally-compliant 30-Day Pre-

Certification Notice (which it does not), DCP has not published the Deficient Email on the DCP
website.
91.

On or about April 22, 2021, the Coalition sent a letter to DCP stating that DCP had

not complied with the 30-Day Pre-Certification Notice Requirement (April Demand Letter, Ex. 13).
92.

The Coalition demanded that DCP provide the proper 30-Day Pre-Certification

Notice and postpone the certification date of May 3, 2021 in order to comply with the 30-Day PreCertification Notice Requirement (Id.).
93.

The Coalition also demanded that DCP timely comply with the Publication

Requirement and publish the 30-Day Pre-Certification Notice on the DCP website (Id.).
94.

On or about April 27, 2021, the Chair of CB2 and the Chair of CB2's SoHo/NoHo

Working Group sent a letter to respondent DCP Director Lago, asserting that the Deficient Email
does not comply with the 30-Day Pre-Certification Notice Requirement under the City Charter, and
requesting that the proper notice be provided to CB2 at least thirty days prior to certification of the
ULURP Application (Ex. 14).
95.

In response to the Coalition’s April Demand Letter, DCP asserted in a letter dated

April 29, 2021, that the 30-Day Pre-Certification Notice was supposedly provided in the Deficient
Email (DCP April 29 Letter, Ex. 15).
96.

In its April 29th letter, DCP also asserted that 30-Day Pre-Certification Notice was

supposedly published on the DCP website through the Deficient Link (DCP April 29 Letter, Ex. 15).
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97.

DCP’s assertions concerning its supposed compliance with the 30-Day

Pre-Certification Notice Requirement and the Publication Requirement are incorrect.
The Unlawful Virtual ULURP Plan for the
Controversial SoHo/NoHo Project
98.

“Each affected community board shall, not later than sixty days after receipt of an

application that has been certified pursuant to [§197-c(c)], (a) notify the public of the application
in a manner specified by the [CPC]…and (b)…conduct a public hearing thereon and prepare and
submit a written recommendation directly to the [CPC] and to the affected borough president….”17
99.

“A community board public hearing shall be held at a convenient place of public

assembly chosen by the board and located within its community district. If in the community
board’s judgment there is no suitable and convenient place within the community district, the
hearing shall be held at a centrally located place of public assembly within the borough.”18
100.

“The public may attend all meetings of a community board or its committee at which

an application for an action…is to be considered or acted upon in a preliminary or final manner.”19
101.

The affected Borough Board “may conduct a public hearing on an application,”

which “shall be held at a convenient place of public assembly chosen by the board and located
within the borough.”20

17

City Charter §197-c(e)(1). See also 62 R.C.N.Y. §§2-03(a)(1). In certain limited instances
authorized by the City Charter, not applicable herein, the community board may submit a written waiver
of the right to conduct a public hearing. City Charter §197-c(e)(1)(b).
18

62 R.C.N.Y. §2-03(d) (emphasis added). Notably, other City laws pertaining to land-use
decisions or otherwise do not include such a specific requirement that a public hearing be held at a place
of public assembly. See 63 R.C.N.Y. §1-01, et. seq.
19

Id. §2-03(e).

20

62 R.C.N.Y. §2-05(a),(c).
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When the COVID-19 pandemic struck New York in or about March 2020, the City

paused all ULURP applications. See Mayor's Emergency Executive Order No. 98, dated March 12,
2020 ("EO 98") (Ex. 16).
103.

In July 2020, the Mayor announced that review of ULURP applications would

resume, and that public review of applications under ULURP would be conducted remotely only
(“Mayor’s July Announcement,” Ex. 17).
104.

However, the Mayor did not issue an Executive Order concerning the lawfulness of

remote hearings at that time, and City Council did not enact legislation authorizing the Mayor to
change ULURP procedures.
105.

In August 2020, using the same language as the Mayor’s July Announcement, DCP

and CPC reiterated in a press release that the ULURP public review process would be conducted
remotely, and that all of the City’s community boards must be “ready to host remote public meetings
as soon as the ULURP clock restarts” (“DCP August Announcement,” Ex. 18).
106.

However, neither the City Charter nor the City Rules provide for the public review

process under ULURP to be conducted remotely.
107.

The City permitted the ULURP process to resume City-wide on or about September

14, 2020 (Mayor's Emergency Executive Order No. 144, dated August 31, 2020 ("EO 144"), Ex. 19).
See also DCP August Announcement, Ex. 18.
108.

However, EO 144 did not make any mention of how ULURP public hearings on

ULURP applications could be conducted. In other words, the In-person Hearing Requirement
remained in place.
109.

EO 144 makes no reference to the permissibility of virtual ULURP public hearings
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held entirely virtually by remote means, without any in-person component at a place of public
assembly.
110.

Nevertheless, the City began to conduct public hearings on ULURP applications

pursuant to the Unlawful Virtual ULURP Plan.
The Mayor's Irrational Order
111.

In late 2020 and early 2021, several community groups commenced Article 78

proceedings against the City challenging the Unlawful Virtual ULURP Plan with respect to certain
ULURP applications.

The Supreme Court granted temporary restraining orders in those

proceedings, which barred the City from moving forward with those applications.
112.

For example, in the proceeding styled Friends and Residents of Greater Gowanus,

et al. v. City of New York, et al., Index No. 501178/2021 (“Gowanus Proceeding”), on January 15,
2021, the Supreme Court, County of Kings, granted a temporary restraining order which barred the
City from moving forward with certification on DCP’s ULURP Application for the Gowanus
Neighborhood Plan in Brooklyn due to the City’s Unlawful Virtual ULURP Plan (Ex. 20).
113.

During the Gowanus Proceeding, the current mayoral administration complained that

if DCP’s ULURP application for the Gowanus Neighborhood Plan were delayed until after
upcoming elections, a new mayoral administration or City Council may not be as supportive and
may abandon it.
114.

On March 13, 2021, while temporary restraining orders were in place in multiple

proceedings challenging the Unlawful ULURP Plan, the Mayor issued the Irrational Order ( EO 188)
(Ex. 4).
115.

In the Irrational Order, the Mayor, for the first time during the pandemic, issued an
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order stating that “hearings and meetings related to [ULURP] may be held by remote means” (Id.
§2(a)).
116.

For the first time during the pandemic, the Mayor, through the Irrational Order,

purported to suspend the provisions of Title 62 of the City Rules which require physical in-person
public hearings on ULURP applications (Id. §2(b)).
117.

The Irrational Order was issued exactly one year and one day after the Mayor first

declared the state of emergency in New York City (Id.).
118.

The Irrational Order states that, as to hearings and meetings related to ULURP, it is

supposedly necessary "to avoid continued disputes regarding whether such hearings and meetings
may be held remotely" (Id. at 1) (emphasis added).
119.

The Mayor’s language in the Irrational Order concerning the supposed need to "avoid

continued disputes" is a direct response to one or more Article 78 proceedings challenging the
Unlawful Virtual ULURP Plan and in response to the temporary restraining orders granted in such
proceedings.
120.

The purpose of the Irrational Order was not actually related to the state of emergency,

public health concerns or the need to prevent the spread of COVID-19.
121.

Shortly before issuing the Irrational Order, the Mayor criticized the Governor for

continuing to rely upon his emergency powers.
122.

City Council has not enacted any legislation suspending or modifying the City

Charter or City Rules with respect to the physical in-person ULURP Public Hearing Requirement.
123.

Around the same time the Mayor issued the Irrational Order, the Mayor announced

various reopenings and the loosening of restrictions that had been in place due to the pandemic. For
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example, the Mayor announced that: public schools, including high schools, would resume in-person
learning; arts and entertainment venues could hold in-person events; City employees would be
returning to the office rather continue working remotely. See supra ¶¶9-10, note 1.
124.

Upon information and belief, aside from the language of the Irrational Order itself,

neither the Mayor nor members of his administration have explained the reasons for issuing the
Irrational Order or its timing, nor have they revealed any data, studies or other analyses that were
part of the decision-making process that led to the Irrational Order.
125.

The Irrational Order is not a good faith effort by the Mayor to address public health

concerns related to the pandemic, but instead is a pretextual attempt to do unilaterally through the
executive branch what has not been done through the legislative and judicial branches of
government, in order to rush the ULURP Application for the Controversial SoHo/NoHo Project
forward, before the Mayor's term expires.
The Inadequacies of Entirely Virtual ULURP Hearings
126.

During the pandemic, DCP decided to move forward with its ULURP Application

on the Controversial SoHo/NoHo Project.
127.

Despite all the recent loosening of restrictions on public gatherings related to the

pandemic, DCP plans to conduct all public hearings on the ULURP Application remotely, on
computer applications or platforms such as Zoom or Webex, without any in-person component.
128.

However, access to reliable and stable internet has not be been made available to all

members of the public to enable participation in virtual public hearings (Davies Aff. ¶29; Sweeney
Aff. ¶11; Feliciano Chaves Aff. ¶7).
129.

In addition, upon information and belief, DCP has not considered alternative
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approaches for public hearings on the Controversial SoHo/NoHo Project other than entirely virtual,
on-line meetings and hearings.
130.

If the Controversial SoHo/NoHo Project were to be certified on May 3, 2021, as DCP

has announced it will be, CB2 would be required under the law to provide notice, hold public
hearings and submit their recommendations to the Manhattan Borough President and CPC within
approximately 60 days thereafter.
131.

DCP has publicly indicated that it will not present its ULURP Application at any

place of public assembly.
132.

The Unlawful Virtual ULURP Plan would not allow for any ULURP public hearings

to take place at a convenient place of public assembly or any place that is centrally located within
Manhattan.
133.

The Unlawful Virtual ULURP Plan would not provide members of the public any

opportunity to present in-person testimony expressing their views on the Controversial SoHo/NoHo
Project (Davies Aff. ¶27; Sweeney Aff. ¶11).
134.

Many Coalition members and other members of the public do not have access to

reliable and stable internet to be able to fully participate in virtual public hearings concerning the
Controversial SoHo/NoHo Project (Davies Aff. ¶¶27, 29; Sweeney Aff. ¶11; Feliciano Chaves Aff.
¶7).
135.

Coalition and other community members who would have access to a virtual ULURP

public hearing would not receive the opportunity for the same level of participation in the public
process as they would have at in-person public hearings (Davies Aff.¶29; Sweeney Aff. ¶¶11, 13,
15; Wilcke Aff. ¶8; Feliciano Chaves Aff. ¶10).
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Coalition and other community members who participate in a virtual ULURP public

hearing are likely to be subject to technological difficulties, connectivity issues and glitches which
would prevent them from hearing presentations or others’ testimony and from providing their own
testimony that can be heard by other participants and public officials (Davies Aff. ¶¶27, 29;
Sweeney Aff. ¶11; Feliciano Chaves Aff. ¶7; Cherry Aff. ¶¶5-6).
137.

Upon information and belief, during a virtual ULURP public hearing, the names and

number of participants would not be disclosed.
138.

During a virtual ULURP public hearing, members of the public may not be able to

ascertain which elected public officials or representatives from their offices are participating.
139.

When given the opportunity to speak at a virtual ULURP public hearing, participants

would, at best, be shown in small boxes on a screen rather than seen in person.
140.

Participants of a virtual ULURP public hearing would not be able to see other

participants’ and public officials’ facial expressions and body language.
141.

Under the Unlawful Virtual ULURP Plan, Coalition and other community members

would be deprived of the opportunity to physically attend public hearings alongside like-minded
attendees and show solidarity in support of a certain position with respect to the Controversial
SoHo/NoHo Project (Davies Aff. ¶27; Sweeney Aff.¶13; Feliciano Chaves Aff. ¶11).
142.

Under the Unlawful Virtual ULURP Plan, Coalition and other community members

would be deprived of the opportunity to caucus with like-minded attendees and coordinate their
collective in-person advocacy (Davies Aff. ¶27; Sweeney Aff.¶13; Feliciano Chaves Aff. ¶11).
143.

Under the Unlawful Virtual ULURP Plan, Coalition and other community members

would not be able to bring signs or other visual expressions of their views to a public hearing where
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they could convey their opposition to the Controversial SoHo/NoHo Project (Sweeney Aff. ¶13).
144.

Under the Unlawful Virtual ULURP Plan, Coalition and other community members

would not be able to express their views and opinions on the Controversial SoHo/NoHo Project on
their clothing, such as, for example, with the use of t-shirts and buttons (Sweeney Aff. ¶13).
145.

Under the Unlawful Virtual ULURP Plan, the public body hosting the virtual ULURP

public hearing would be able to mute and cut off testimony of members of the public in attendance
at any time.
146.

Under the Unlawful Virtual ULURP Plan, Coalition and other community members

would not be able to effectively use illustrative aids, demonstratives or poster boards when
presenting facts or data, or expressing views and opinions.
147.

On or about April 22, 2021, the Coalition sent a letter to respondent Director Lago,

urging DCP not to proceed with its Unlawful Virtual ULURP Plan (April Demand Letter, Ex. 13).
148.

The Coalition stated in its April Demand Letter that virtual-only ULURP public

hearings would be a violation of City law (Ex. 13).
149.

In addition to the April Demand Letter, Coalition members have repeatedly stated,

during online meetings with DCP representatives, that virtual public hearings and meetings restrict
expression and do not provide community members with an adequate opportunity to be heard.
150.

DCP has not created a plan that ensures access to all Coalition members and other

members of the community at virtual ULURP public hearings for the Controversial SoHo/NoHo
Project.
151.

In its April 29th letter to the Coalition, DCP relied upon the Mayor’s Irrational Order,
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dated March 13, 2021, as supposedly authorizing the Unlawful Virtual ULURP Plan (Ex. 15). 21
FIRST CLAIM
The Coalition is Entitled to a Writ of Mandamus Compelling
Respondents to Comply with the 30-Day Pre-Certification
Notice and Publication Requirements of the City Charter
152.

The Coalition realleges and reasserts each and every allegation set forth in the

preceding ¶¶1 through 151, inclusive, as if set forth fully herein.
153.

CPLR 7801 provides that relief for mandamus shall be obtained in a proceeding

against a body or officer under Article 78.
154.

CPLR 7803 provides that questions that may be raised in an Article 78 proceeding

include:
1. whether the body or officer failed to perform a duty enjoined upon
it by law; or
2. whether the body or officer proceeded, is proceeding or is about to
proceed without or in excess of jurisdiction; or
3. whether a determination was made in violation of lawful
procedure, was affected by error of law or was arbitrary and
capricious, including abuse of discretion as to the measure or mode
of penalty or discipline imposed.
155.

“A proceeding pursuant to CPLR article 78 is the proper vehicle by which to compel

officials to perform a mandatory duty.”22

21

In its letter, DCP also relies, incorrectly, upon Governor Cuomo’s Executive Order 202.1, dated
March 12, 2020, which suspended the Open Meetings Law as a result of the pandemic. However, as set
forth in the accompanying Memorandum of Law, that Order is inapplicable, as it does not apply to public
hearings, nor does it apply to ULURP.
22

Davis v New York City Dept. of Fin., 2020 WL 6041332 (Sup Ct. Kings Co. 2020) (citing
Matter of Bonanno v. Town Bd, of Town of Babylon, 148 A.D.2d 532 (2d Dep’t. 1989); see also
Samuelsen v. New York City Transit Auth., 33 Misc.3d 1211(A) (Sup. Ct. N.Y. Co. 2011) (citing Levy v.
Davis, 302 A.D.2d 309 (1st Dep’t. 2003) (“A writ of mandamus under Article 78 is appropriate to require
performance of a specified ministerial act that is required by law to be performed.”).
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156.

“Mandamus lies to compel the performance of a purely ministerial act where there

is a clear legal right to the relief sought.” 23
157.

Pursuant to the 30-Day Pre-Certification Requirement, the City Charter requires that

DCP provide:
each affected borough board, borough president and community
board…at least thirty days before certification, a pre-certification
notice containing information specified by the [CPC], which shall
include the project location, the purpose of the proposed actions, and
a description of the proposed actions, sufficient to put such borough
board, borough president and community board on notice of the
substance of the application.24
158.

The 30-Day Pre-Certification Notice Requirement is a specified ministerial act

required by law to be performed by DCP and does not require any exercise of discretion by DCP or
any other governmental body or officer.
159.

The Coalition has a clear right to DCP’s compliance with the 30-day Pre-Certification

Notice Requirement with respect to the ULURP Application.
160.

Pursuant to the Publication Requirement, the City Charter further requires DCP to:
publish such [30-Day Pre-Certification Notice] on [DCP’s] website
within five days of the transmission of such notice to the affected
borough board, borough president and community board.25

161.

The Publication Requirement is a specified ministerial act required by law to be

performed by DCP and does not require any exercise of discretion by DCP or any other
governmental body or officer.

23

Klostermann v Cuomo, 61 N.Y.2d 525, 539 (1984).

24

City Charter §197-c(c).

25

Id.
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The Coalition has a clear right to DCP’s compliance with the Publication

Requirement with respect to the ULURP Application.
163.

DCP has stated that it plans to certify the ULURP application for the Controversial

SoHo/NoHo Project on May 3, 2021 (Ex. 10).
164.

Respondents have not provided the legally-required 30-day Pre-Certification Notice

of the Controversial SoHo/NoHo Project to CB2 or the Manhattan Borough President.
165.

The Deficient Email does not comply with the 30-day Pre-Certification Notice

Requirement of the City Charter.
166.

The Deficient Email does not include the legally-required Pre-Certification Notice

Information about the Controversial SoHo/NoHo Project as required by the City Charter.
167.

The Deficient Link in the Deficient Email does not contain the legally-required Pre-

Certification Notice Information about the Controversial SoHo/NoHo Project as required by the City
Charter within 30 days of the anticipated certification date (Ex. 11).
168.

Respondents have not published any purported 30-day Pre-Certification Notice on

DCP’s website.
169.

Respondents have never published the Deficient Email on the DCP website.

170.

The Coalition was not provided with the right to view any purported 30-day Pre-

Certification Notice on DCP’s website within five (5) days after it was supposedly transmitted by
DCP.
171.

The Coalition, which is comprised of residents within or in close proximity to the

proposed Project Area and the affected community board districts, and who would be directly
impacted by the Controversial SoHo/NoHo Project, has a substantial interest in its community board
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and Borough President receiving the 30-day Pre-Certification Notice for the Controversial
SoHo/NoHo Project. See Davies Aff. ¶22.
172.

If DCP were to certify the ULURP Application for the Controversial SoHo/NoHo

Project, as it has repeatedly stated it will do on May 3, 2021, CB2 would have approximately 60
days thereafter to: (i) notify the public, which includes the Coalition, about the certified ULURP
application; (ii) conduct a public hearing; and (iii) prepare and submit a written recommendation
directly to the CPC and to the Manhattan Borough President. 26
173.

Due to the short time-frame under ULURP, the Coalition needs proper notice and

information about the Controversial SoHo/NoHo Project in order to prepare for the public hearings.
See Davies Aff. ¶¶19-26.
174.

As the certification of the ULURP Application is imminent, but DCP has not

complied with either the 30-day Pre-Certification Notice Requirement or the Publication
Requirement, Respondents are about to violate §197-c(c) of the City Charter.
175.

DCP has failed to perform its duty under the law to provide the 30-day Pre-

Certification Notice as enjoined upon it by law.
176.

DCP has failed to provide the required detailed project summary of the ULRUP

Application proposed to be certified, as part of the 30-day Pre-Certification Notice Requirement.
177.

DCP has failed to perform its duty under the law to publish any 30-day Pre-

Certification Notice as enjoined upon it by law.
178.

DCP is about to proceed in excess of its jurisdiction by certifying the ULURP

Application for the Controversial SoHo/NoHo Project on May 3, 2021 without providing or

26

City Charter §197-c(e); 62 R.C.N.Y. §2-03(a)(1).
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publishing the 30-day Pre-Certification Notice.
179.

To remediate Respondents’ errors of law and violations of lawful procedure, the

Coalition is entitled to mandamus relief, and an order and judgment, directing Respondents to: (i)
provide the 30-day Pre-Certification Notice in accordance with the provisions of the City Charter;
(ii) publish the 30-day Pre-Certification Notice on DCP’s website within five days thereafter, in
accordance with the provisions of the City Charter; and (iii) modify the anticipated certification date
of the ULURP Application in accordance with the provisions of the City Charter.
180.

By reason of the foregoing, the Coalition is entitled to, and hereby respectfully

requests, a writ of mandamus as set forth in the Order to Show Cause.
181.

The Coalition has no remedy at law.

SECOND CLAIM
The Coalition is Entitled to a Writ of Mandamus Compelling Respondents to
Comply with the In-Person Hearing Requirement of the City Charter and City Rules
182.

The Coalition realleges and reasserts each and every allegation set forth in the

preceding ¶¶1 through 181, inclusive, as if set forth fully herein.
183.

The City Charter requires that:
each affected community board shall, not later than sixty days after
receipt of an application that has been certified pursuant to [§197c(c)], (a) notify the public of the application in a manner specified by
the [CPC]…and (b)…conduct a public hearing thereon and prepare
and submit a written recommendation directly to the [CPC] and to the
affected borough president….27

184.

Under the City Rules:
A community board public hearing shall be held at a convenient place
of public assembly chosen by the board and located within its

27

Id. §197-c(e)(1). See also 62 R.C.N.Y. §§2-03(a)(1).
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community district. If in the community board’s judgment there is
no suitable and convenient place within the community district, the
hearing shall be held at a centrally located place of public assembly
within the borough.28
185.

Pursuant to the City Rules, “[a]ll persons appearing and wishing to speak shall be

given the opportunity to speak” at community board and Borough Board ULURP public hearings.29
186.

As set forth above, the City Charter and City Rules mandate the In-Person Hearing

Requirement, by which DCP must conduct in-person public hearings at which the public may attend.
187.

The In-Person Hearing Requirement is a specified ministerial act required by law to

be performed by DCP and does not allow the exercise of discretion by DCP or any other
governmental body or officer.
188.

Respondents have made clear that public review of the ULURP Application will not

be conducted through in-person hearings (DCP April 29th Letter, Ex. 15).
189.

DCP has made clear that it will not comply with the In-Person Hearing Requirement.

190.

Instead, DCP has put forth the Unlawful Virtual ULURP Plan.

191.

The Unlawful Virtual ULURP Plan does not comply with the City Charter or the City

192.

With the effectuation of the Unlawful Virtual ULURP Plan, the community board

Rules.

public hearings and any Borough Board public hearings for the ULURP Application would not be
held in a “place of public assembly.”
193.

With the effectuation of the Unlawful Virtual ULURP Plan, the community board

public hearings and any Borough Board public hearings for the ULURP Application would not be
28

62 R.C.N.Y. §2-03(d).

29

Id. §§2-03(d)(2), 2-05(c)(2).
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held at a physical location within CB2 or the borough of Manhattan.
194.

The Unlawful Virtual ULURP Plan would not afford members of the Coalition the

opportunity to adequately engage in public review of the Controversial SoHo/NoHo Project, as
required by the City Charter and City Rules.
195.

The Coalition has a clear right to DCP’s compliance with the Public Hearing

Requirement with respect to the Controversial SoHo/NoHo Project.
196.

Upon the imminent certification of the ULURP Application, DCP is about to violate

the In-Person Hearing Requirement and unlawfully conduct the ULURP process.
197.

To remediate Respondents’ imminent violation of the law, the Coalition is entitled

to mandamus relief, and an order and judgment, directing Respondents, upon certification of the
ULURP Application, to: (i) comply with the In-Person Hearing Requirement; and (ii) present the
ULURP Application through in-person public hearings at physical locations as required by the City
Charter and City Rules.
198.

By reason of the foregoing, the Coalition is entitled to, and hereby respectfully

requests, a writ of mandamus as set forth in the Order to Show Cause.
199.

The Coalition has no remedy at law.
THIRD CLAIM
The Coalition is Entitled to a Judgment Declaring that Respondents’
Unlawful Virtual ULURP Plan Violates the City Charter and City Rules

200.

The Coalition realleges and reasserts each and every allegation set forth in the

preceding ¶¶1 through 199, inclusive, as if set forth fully herein.
201.

By announcing their Unlawful Virtual ULURP Plan, Respondents made clear that

they would not allow any in-person public hearings on the ULURP Application to be conducted.
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The Unlawful Virtual ULURP Plan would not permit CB2 to hold public hearings

on the ULURP Application at a convenient place of public assembly in its community district or in
the Borough of Manhattan at which the Coalition and other members of the community may
physically attend.
203.

The Unlawful Virtual ULURP Plan would deprive the Coalition and other members

of the community of their right to fully participate and be heard in the public review process of the
ULURP Application.
204.

The Unlawful Virtual ULURP Plan would go into effect upon certification of the

Application, which Respondents have announced will be on May 3, 2021.
205.

If the ULURP Application were to be certified on or about May 3, 2021, the City

Charter requires that a public hearing be held approximately sixty (60) days thereafter.
206.

Because the Coalition contends that the Unlawful Virtual ULURP Plan violates the

law, and since Respondents are proceeding based upon this theory, a justiciable controversy exists
between the Coalition and Respondents as to whether the Unlawful Virtual ULURP Plan is a
violation of the City Charter and/or City Rules.
207.

By reason of the foregoing, the Coalition is entitled to, and hereby respectfully

requests, a judgment declaring that the Unlawful Virtual ULURP Plan violates the City Charter
and/or City Rules.
208.

The Coalition has no adequate remedy at law.
FOURTH CLAIM
The Mayor's Irrational Order is an Abuse of Discretion,
Irrational, Arbitrary, Capricious and Otherwise Unlawful

209.

The Coalition realleges and reasserts each and every allegation set forth in the
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preceding ¶¶1 through 208, inclusive, as if set forth fully herein.
210.

The Mayor has attempted to avoid the In-Person Hearing Requirement with his

Irrational Order.
211.

The Mayor did not follow any deliberative, evidence-based process in issuing the

Irrational Order.
212.

The Mayor’s Irrational Order was issued without any study or analyses.

213.

The Irrational Order purporting to permit virtual-only ULURP public hearings in

contravention of the City Charter and City Rules, was issued unilaterally by the Mayor, without any
legislation enacted or even proposed by City Council.
214.

The Mayor issued the Irrational Order purporting to permit virtual ULURP public

hearings during the pandemic for the first time, over one year after declaring a state of emergency
related to the COVID-19 pandemic.
215.

The Mayor issued the Irrational Order under the guise of public health concerns

related to the pandemic, notwithstanding that the Mayor has recently announced reopenings and
loosened restrictions previously issued due to the pandemic.
216.

The Mayor issued the Irrational Order in response to pending Article 78 proceedings

challenging the Unlawful Virtual ULURP Plan and temporary restraining orders granted in such
proceedings which have paused other ULURP applications.
217.

The Mayor issued the Irrational Order in a disingenuous attempt to rush the DCP's

ULURP Application forward in order to achieve a political victory unrelated to the pandemic.
218.

The Mayor is attempting to exploit the COVID-19 emergency to achieve a political

victory before his term in office expires.
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219.

The Irrational Order was issued in violation of lawful procedure, affected by error

of law, and was irrational, arbitrary, capricious and an abuse of discretion.
220.

By reason of the foregoing, the Coalition is entitled to, and respectfully requests, an

order vacating and annulling the Irrational Order, and/or rendering it null and void with respect to
the ULURP Application for the Controversial SoHo/NoHo Project.
FIFTH CLAIM
Respondents’ Failure to Comply with the In-Person
Hearing Requirement Violates the First Amendment to the U.S. Constitution
221.

The Coalition realleges and reasserts each and every allegation set forth in the

preceding ¶¶1 through 220, inclusive, as if set forth fully herein.
222.

The First Amendment to the Constitution of the United States protects freedom of

speech. U.S. Const. Amend. I.
223.

The First Amendment's protection of the freedom of speech applies to public

hearings.
224.

Respondents' failure to comply with the In-Person Hearing Requirement violates the

First Amendment rights of the Coalition's members.
225.

Respondents' Unlawful Virtual ULURP Plan, which is now being advanced through

the Irrational Order, violates the First Amendment rights of the Coalition's members.
226.

Respondents' Unlawful Virtual ULURP Plan, which is being advanced through the

Irrational Order, is not narrowly tailored to serve a significant government interest.
227.

Respondents' Unlawful Virtual ULURP Plan, which is being advanced through the

Irrational Order, does not permit sufficient alternative channels for expression.
228.

Respondents' Unlawful Virtual ULURP Plan, which is being advanced through the
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Irrational Order, is a "time, place, or manner" regulation which burdens substantially more speech
than necessary to achieve any governmental purpose.
229.

The Coalition's members would be irreparably harmed by Respondents' violations

of their First Amendment rights to freedom of speech.
230.

By reason of the foregoing, the Coalition is entitled to, and respectfully requests, an

order vacating, annulling, or rendering null and void the Irrational Order, as well as injunctive relief,
enjoining any actions by Respondents in furtherance of the ULURP Application.
231.

The Coalition has no adequate remedy at law.
SIXTH CLAIM
Respondents’ Failures to Comply with Notice and
Public Hearing Requirements Violate Petitioners’ Due Process Rights

232.

The Coalition realleges and reasserts each and every allegation set forth in the

preceding ¶¶1 through 231, inclusive, as if set forth fully herein.
233.

The Fourteenth Amendment to the Constitution of the United States requires that no

person shall be "deprived of ... property without due process of law." U.S. Const. amend. XIV(1).
234.

Due process requires, at a minimum, notice and an opportunity to be heard.

235.

Notice requires, at a minimum, that the recipient be apprised in such a manner that

is reasonably calculated to inform the recipient of the pendency of a hearing or such other
proceeding at which property rights and entitlements may be affected.
236.

Our democratic form of government is founded upon the right of each citizen’s voice

to be heard. This is essential to the legal validity of, and maintenance of public confidence in,
administrative agencies.
237.

Respondents’ violations of the 30-Day Pre-Certification Notice Requirement,
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Publication Requirement and In-Person Hearing Requirement constitute arbitrary and capricious
conduct, violations of lawful procedure and are violations of the Constitution of the United States
of America.
238.

Respondents’ failure to provide the 30-Day Pre-Certification Notice Requirement

violates the due process rights of the Coalition’s members.
239.

Respondents’ failure to publish the 30-Day Pre-Certification Notice on DCP’s

website violates the due process rights of the Coalition’s members.
240.

Respondents’ failure to comply with the In-Person Hearing Requirement violates the

due process rights of the Coalition’s members.
241.

The Coalition’s members would be irreparably harmed by Respondents’ violations

of their due process rights.
242.

By reason of the foregoing, the Coalition is entitled to, and respectfully requests,

injunctive relief, enjoining any actions by Respondents in furtherance of the ULURP Application.
243.

The Coalition has no adequate remedy at law.
SEVENTH CLAIM
The Irrational Order Violates N.Y. Executive Law §24

244.

The Coalition realleges and reasserts each and every allegation set forth in the

preceding ¶¶1 through 243, inclusive, as if set forth fully herein.
245.

Respondents assert that the Mayor’s authority to suspend the requirements of the City

Charter and City Rules for in-person ULURP public hearings is based upon New York Executive
Law §24.
246.

Executive Law §24 provides specific conditions, limitations and guidance concerning

the Mayor's power to unilaterally suspend local laws.
40

40 of 45

INDEX NO. 154240/2021

FILED: NEW YORK COUNTY CLERK 04/30/2021 02:23 PM
NYSCEF DOC. NO. 1

247.

RECEIVED NYSCEF: 04/30/2021

The statute provides that "no suspension shall be made which does not safeguard the

health and welfare of the public and which is not reasonably necessary to the disaster effort." N.Y.
Exec. L. §24(1)(g)(ii).
248.

The statute further provides that "any such suspension shall provide for the minimum

deviation from the requirements of the local law, ordinance or regulation suspended consistent with
the disaster action deemed necessary." Id. §24(1)(g)(v) (emphasis added).
249.

The statute further provides that "when practicable, specialists shall be assigned to

assist with the related emergency actions to avoid adverse effects resulting from suspension." Id.
§24(1)(g)(vi) (emphasis added).
250.

The Irrational Order is not reasonably necessary to the disaster effort.

251.

The Irrational Order, suspending the In-Person Hearing Requirement does not

provide for the minimum deviation from the requirements of the City Charter and City Rules
consistent with the disaster action deemed necessary.
252.

Upon information and belief, the Mayor did not assign specialists to avoid adverse

effects resulting from the suspension of the In-Person Hearing Requirement.
253.

By reason of the foregoing, the Coalition is entitled to, and respectfully requests, an

order vacating, annulling, or rendering null and void the Irrational Order, as well as injunctive relief,
enjoining any actions by Respondents in furtherance of the ULURP Application.
254.

The Coalition has no adequate remedy at law.
EIGHTH CLAIM
The Coalition is Entitled to Injunctive Relief

255.

The Coalition realleges and reasserts each and every allegation set forth in the

preceding ¶¶1 through 254, inclusive, as if set forth fully herein.
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Upon the grant of relief set forth in the First, Second, Third, Fourth, Fifth, Sixth and

Seventh Claims herein, the Coalition would be entitled to an order and judgment, enjoining
Respondents from proceeding with the ULURP Application.
257.

To the extent that Respondents may attempt to proceed, during the pendency of this

Proceeding, with the ULURP Application, including certification, the Coalition is entitled to a
temporary restraining order (“TRO”) and preliminary injunction, based upon a substantial likelihood
of success on the merits, threatened irreparable harm, and a balance of equities weighing in
Petitioners’ favor.
258.

By reason of the foregoing, the Coalition is entitled to, and respectfully requests, an

order, enjoining Respondents from proceeding with the ULURP Application, including, but not
limited to, certification, and, to the extent that a TRO and preliminary injunction are necessary to
preserve the status quo pending judgment in this Proceeding, the Coalition is entitled to such relief
as well.
259.

The Coalition has no remedy at law.

WHEREFORE, for the reasons stated, the Coalition is entitled to an order and judgment,
over and against Respondents, awarding the following relief:
(a) as to the First Claim, a writ of mandamus, directing Respondents to: (i) provide a proper
and legally-compliant 30-day Pre-Certification Notice in accordance with the provisions of the City
Charter; (ii) publish a proper and legally-compliant 30-day Pre-Certification Notice on DCP’s
website within five days thereafter, in accordance with the provisions of the City Charter; and (iii)
modify the anticipated certification date of the ULURP Application in accordance with the
provisions of the City Charter;
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(b) as to the Second Claim, mandamus relief, and an order and judgment, directing
Respondents, upon certification of the ULURP Application, to: (i) comply with the In-Person
Hearing Requirement; and (ii) present the ULURP Application through in-person public hearings
at physical locations as required by the City Charter and City Rules;
(c) as to the Third Claim, a judgment declaring that the Unlawful Virtual ULURP Plan
violates the City Charter and/or City Rules;
(d) as to the Fourth Claim, an order vacating and annulling the Irrational Order, and/or
rendering it null and void with respect to the ULURP Application for the Controversial SoHo/NoHo
Project;
(e) as to the Fifth Claim, an order vacating, annulling, or rendering null and void the
Irrational Order, as well as injunctive relief, enjoining any actions by Respondents in furtherance
of the ULURP Application;
(f) as to the Sixth Claim, injunctive relief, enjoining any actions by Respondents in
furtherance of the ULURP Application;
(f) as to the Seventh Claim, an order vacating, annulling, or rendering null and void the
Irrational Order, as well as injunctive relief, enjoining any actions by Respondents in furtherance
of the ULURP Application; and
(g) as to the Eighth Claim, an order, enjoining Respondents from proceeding with the
ULURP Application, including, but not limited to, certification, and, to the extent that a TRO and
preliminary injunction become necessary to preserve the status quo pending judgment in this
Proceeding, the Coalition is entitled to such relief as well;
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