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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
In the Matter of the Application of
TUSK STRATEGIES,INC., AND CHRIS
COFFEY,
Petitioners,
For an Order Pursuant to CPLR 3119(e) and CPLR 2304
Quashing Subpoena Ad Testificandum and Duces Tecum
and for a Protective Order Pursuant to CPLR 3103 Served
by:
CUSTODIAN ROBERT B. PINCUS, ESQ.,
Respondent.

Index No. 157511/2017
(Hon. Erika M.Edwards)
(Part 47)

AFFIRMATION IN
FURTHER SUPPORT OF
MOTION TO INTERVENE
AND TO QUASH
NONPARTY SUBPOENAS
AND FOR PROTECTIVE
ORDER

In the action entitled In re: TRANSPERFECT GLOBAL,
Case Nos. 9700-CB, 10449-CB in the Court of Chancery
ofthe State of Delaware.

Andrew J. Goodman, an attorney duly admitted to the practice oflaw before the Courts of
the State of New York, under the penalties of perjury affirms:
1.

I am an owner of Garvey Schubert Barer, counsel to Intervenor-Petitioner Citizens

for afro-Business Delaware, Inc.("Citizens"). I respectfully submit this affirmation(a)in further
support of Citizens' motion, pursuant to CPLR §§ 401, 1012, 1013, 3119,2304 and 3103,for leave
to intervene and to quash the subpoenas ("the Subpoenas") issued on August 2, 2017 by Robert
Pincus ("Pincus"), the Custodian of TransPerfect Global, Inc.("TransPerfect") to nonparties Tusk
Strategies ("Tusk") and Chriss Coffey ("Coffey") seeking non-public information and records
concerning Citizens and its membership and fundraising, and in the alternative limiting the scope
ofthe Subpoenas; and(b)in reply to the affirmation ofAlexander Drylewski and the memorandum
oflaw submitted on Pincus' behalf in opposition to the motion.
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Pincus argues the subpoenas are necessary to root out the supposed disclosure of

TransPerfect confidential information which allegedly threatens the court-ordered sale by auction
of the highly profitable TransPerfect. However, Pincus' opposition papers are devoid of any
particularity whatsoever: other than fees, what is the confidential information that was purportedly
disclosed?; how does its disclosure impede the sales process?; how is this extraordinarily broad
subpoena justified by the narrow purpose Pincus asserts ofidentifying individuals responsible for
the so-called "leak"? The absence of specificity does not surprise because the asserted rationale
for the issuance ofthe subpoenas is bogus, and is characterized by undisclosed conflicts ofinterest.
3.

A clear motivation underlying the subpoenas becomes evident in piecing together

pieces of the puzzle all from publicly available information, most notably SEC filings and the
website of the law firm of which Mr. Pincus is a member and that represents him here, Skadden
Arps Slate Meagher &Flom ("Skadden"). As publicly reported (e.g., Affirmation of Anjan Sahni
["Salmi Aff."] Ex. 22; Sahni Aff. Ex. 25), Lionbridge Technologies("Lionbridge") is the obvious
bidder in the TransPerfect auction. Lionbridge is the world's largest provider of translation
services; TransPerfect is second. Id. As set forth below, Skadden represents both the new equity
owner of Lionbridge and the issuer of the debt required for the transaction that took Lionbridge
from a publicly traded company to private ownership. As suggested by the financial information
below, Lionbridge's ability to meet its obligations without acquiring TransPerfect is very doubtful.
Pincus is uniquely situated to make Lionbridge the successful bidder to the detriment of
TransPerfect, but to the benefit of Skadden's other clients holding the key financial interests in
Lionbridge.
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Current Equity Ownership of Lionbrid~e by H.I.G. Capital. Annexed hereto as

Exhibit 1 is a press release from H.I.G. Capital dated May 4, 2017 announcing the closing of
H.I.G.'s acquisition of Lionbridge.
5.

Skadden Represents H.I.G. Annexed hereto as Exhibit 2 is the Skadden website

profile of its partner Andrew D. Garelick. Page 3 of Exhibit 2 references Mr. Garelick's
representation of H.I.G. Bayside Capital. Annexed hereto as Exhibit 3 is a portion of H.I.G.'s
website, disclosing that "Bayside is an affiliate of H.I.G. Capital, a leading global private equity
investment firm ..."
6.

Lionbridge Is Obligated to Credit Suisse for the Debt Financing of the "Going

Private" Transaction. Annexed hereto as Exhibit 4 is Lionbridge's December 11, 2016 Form 8-K
Report filed with the United States Securities and Exchange Commission ("SEC"). On p. 4, the
8-K discloses a total of $325,000,000 in credit facilities extended by Credit Suisse to Lionbridge
in connection with H.I.G.'s acquisition. The 8-K also discloses that H.I.G.'s equity investment
was $172,000,000.
7.

Skadden Represents Credit Suisse. Annexed hereto as Exhibit 5 is a section from

the Skadden website regarding its banking practice, touting multiple transactions involving an
aggregate of $4.78 billion in which it represented Credit Suisse. Annexed hereto as Exhibit 6 is a
section from the Skadden website on its Southeast Asia practice, referencing yet an international
real estate transaction involving $1 billion of properties in which it represented Credit Suisse.
8.

Unless It Acquiries TransPerfect, Lionbrid~e's Ability to Meet Its Future

Obligations to Credit Suisse Is Doubtful. Annexed as Exhibit 7 is the Lionbridge definitive proxy
statement, filed with the SEC in connection with its acquisition by H.I.G. Page 61 projects 2016
"Unlevered Free Cash Flow" of$16.6 million. Annexed as Exhibit 8 is Lionbridge's February 28,
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2017 Form 8-K, which sets out the interest on the Credit Suisse financing. On term loans,
Lionbridge must pay either:(a) LIBOR subject to a 1%floor plus a minimum of 5.25%,for a total
ofat least 6.25%; or(b)the bank's prime rate, plus the LIBOR rate, plus 6%. For additional second
lien loans, interest rates exceed 8%. Even just 6% on $325,000,000 in debt (below the actual
interest rate) is $19,500,000, well in excess of Lionbridge's 2016 free cash flow, and not even
taking principal repayment into account.
The Lionbridge proxy statement (Exhibit 7, at p. 61) elides the issue by projecting annual
revenue increases. But the actual financials tell a different story. Annexed as Exhibit 9 is
Lionbridge's November 8, 2016 lOQ for the period ended September 30, 2016.1 Lionbridge's
Consolidated Statements of Operations for the nine months ended September 30, 2016 shows
revenues down $3,335,000 from the same period in 2015.
9.

Pincus and Skadden's Conflict of Interest. On the one hand, then, Pincus and

Skadden's interests lie in preserving the substantial economic stake ofits clients H.I.G. and Credit
Suisse in Lionbridge by engineering the sale of TransPerfect to Lionbridge at the lowest possible
price. On the other hand, the Chancery Court's Order of Sale (at. para. 15, pp. 18-19)2 imposes
on Pincus the obligation to make recommendations and decisions "in the best interests of the
business as a going concern and maximizing value for stockholders." This is a patent conflict.
Professional Rules of Conduct("PR")Rule 1.7(a). While this conflict is waivable(PR 1.7[b]), the
waiver must be approved by a majority ofthe board, with Mr. Pincus ineligible to vote because of
his interest in the transaction (De1.Gen.Corp.Law, §144[a][1]).

'This is Lionbridge's most recent SEC filing, since it no longer is a publicly traded company.
Z A copy of the Order is appended to both Subpoenas, and is therefore included as part of both Exhibits 1
and 2 to my October 2, 2017 affirmation in support of the motion.
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Prejudice to TransPerfect. Acquisition by Lionbridge is not in the best interests of

TransPerfect as a going concern.

As sure as night follows day, Lionbridge will absorb

TransPerfect's substantial revenue, while eliminating duplicate functions and placing many (if not
most) of TransPerfect's non-shareholder management and employees' livelihoods and careers at
risk. This very much is part of what animates Citizens in its mission to seek a more level playing
field in Delaware.
1 1.

Motivation of Subpoenas. The inescapable, logical conclusion is that Pincus is

motivated to suppress Citizens' exercise of its constitutional First Amendment rights in order to
limit persuasive opposition to his apparent plan to benefit Skadden clients H.I.G. and Credit Suisse
(and hence Skadden) by fortifying, or even salvaging, their very substantial Lionbridge
investments. That is precisely what these subpoenas are designed to do. It is the only plausible
explanation because there is no apparent nexus between the supposed limited justification of
identifying "leakers" and the broad, unbounded fishing expedition into Citizens' membership and
funding.
12.

Accordingly, and for the reasons set forth in Citizens' moving papers and the

accompanying reply memorandum, Citizens' motion to intervene should be granted, and the
Subpoenas quashed.

Dated: New York, New York
October 18, 2017
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