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March 3, 2016
Via Certified Mail and Electronic Mail
Frank V. Carone, Esq.
Abrams, Fensterman, Fensterman, Eisman,
Formato, Ferrara & Wolf, LLP
1111 Marcus Avenue, Suite 107
Lake Success, New York 11042
Re:

Miller v. Anmuth Holdings LLC, Index No. 512723/2015 (the “Action”)
Notice to Withdraw the Action

Dear Mr. Carone:
As you know, our office is counsel to Anmuth Holdings LLC (“Anmuth”). We are also
counsel to Joseph Brunner (“Brunner”).
Based upon the reasons set forth in this letter, I am writing to notify you that your
purported “Amended Complaint” (i) is without merit and expressly barred by a general release executed
by your client, Chaim Miller, Sam Sprei (“Sprei”), and 49 Dupont Loft LLC (“49 Dupont”), dated
September 18, 2014 (the “Release”); (ii) represents frivolous conduct under the laws of the State of New
York; and (iii) requires that you immediately withdraw the Action with prejudice as against Anmuth,
Brunner, and Black Rock Title Agency (“Black Rock”), and by no later than March 7, 2016. Failure to
withdraw the entire Action will prompt my clients to seek all available remedies and sanctions, based not
only upon the baseless allegations set forth therein, but also upon the history of your firm’s and your
client’s conduct in this Action, which we intend to recite in detail to the Court.
At the outset, the Release, enclosed with this letter, releases against all actions, causes of
action, suits, debts, dues, sums of money, accounts, covenants, contracts, agreements, promises, damages,
judgments, executions, claims and demands, in law, admiralty, or equity as against Anmuth, Brunner, and
Black Rock, from the beginning of the World to the date of the Release (i.e. the broadest possible release
with respect to these parties, which was expressly negotiated and deemed drafted by all parties to the
Release). It is indisputable that all alleged facts and claims arising prior to September 18, 2014, are
precluded, as a matter of law, from being alleged in the Amended Complaint (which includes, but is not
limited to, the factual and legal allegations set forth in paragraphs 10-47, 55-62, and 63-73 of the
Amended Complaint).
The only substantive claim that conceivably post-dates the Release is the frivolous
contention that the subject Letters of Credit were improperly extended by Anmuth with Investors Bank.
Notwithstanding that this allegation was only manufactured after evoking a motion to dismiss by Anmuth
wholly refuting the initial Complaint, which you and your clients tacitly concede had no merit, you have
been provided with a copy of the Letters of Credit, which fail to impose any restriction on an extension.
Nor is there any claim that any agreement between Anmuth and Chaim Miller (“Miller”) imposes a
restriction or term on the Letters of Credit. As a matter of law, there was no “agreement” to return funds
to Miller by May 20, 2015, and consequently, no breach of any agreement pursuant to the Third Cause of
Action, or basis for Declaratory Judgment under the 4th Cause of Action.

Frank V. Carone, Esq.
March 3, 2016
To the extent you now continue to advance the claims set forth in the Amended
Complaint, we deem this conduct as outright sanctionable. As you should be aware, the Court is
empowered to impose sanctions or award costs if a litigant or its counsel has engaged in “frivolous
conduct,” which, is defined as, inter alia, conduct “completely without merit…in fact…” See NYCRR
§§130-1.1, 130-1.2. Furthermore, New York courts have expressly held that “nothing could more aptly
be described as conduct ‘completely without merit in fact’ than … providing an affidavit, knowing the
same to be false, on a material issue.” Sanders v. Copley, 194 A.D.2d 85, 88, 605 N.Y.S.2d 281, 283 (1st
Dept. 1993).
Here, you introduce an opposition to our motion through an affirmation attesting to the
truth, by penalty of perjury pursuant to NY §CPLR 2106, of the facts set forth in the opposition and
the Amended Complaint, which you and your client should now be well aware are patently false. In such
circumstances, New York courts have routinely awarded costs or sanctions where a party’s fraud and/or
false testimony resulted in substantial expense to the other party and delay in the litigation. See Birch v.
Carroll, 210 A.D.2d 119, 620 N.Y.S.2d 56 (1st Dept. 1994); Curcio v. J.P. Hogan Coring & Sawing
Corp., 303 A.D.2d 357, 756 N.Y.S.2d 269 (2nd Dept. 2003).
Significantly, in evaluating whether a party’s or an attorney’s conduct is sanctionable,
New York courts will consider “whether the conduct was continued when it became apparent or should
have been apparent, that the conduct was frivolous, or when such was brought to the attention of the
parties or to counsel.” Levy v. Carol Management Corp., 260 A.D.2d 27, 34, 698 N.Y.S.2d 226, 232 (1st
Dept. 1999) (citing 22 NYCRR §130-1.1(c)). This is now the second instance in which we have brought
to your attention the frivolity of the claims alleged against Anmuth: (i) first by motion to dismiss based
upon documentary evidence, which was undisputed but for the fact that Justice Ash ordered that an
opposition be filed in response to the motion rather than simply filing the Amended Complaint; and (ii)
second, by this letter advising that the Release and the Letters of Credit on its face precludes, in whole,
the entire Amended Complaint and any continued bases for seeking documents under the Subpoenas.
You should further be aware that your opposition to our motion to dismiss, relying upon
CPLR §3025 as the basis for filing the Amended Complaint timely, fundamentally ignores the law of the
Second Department, which preserves an initial motion to dismiss as against the amended pleading, at the
movant’s option, and imposes sanctions against the very conduct here. Specifically, it is well established
that the “moving party has the option to decide whether its motion should be applied to the new
pleadings.” See Livadiotakis v. Tzitzikalakis, 302 A.D.2d 369, 370, 753 N.Y.S.2d 898 (2nd Dept. 2003)
(citing Matter of Sage Realty Corp. v. Proskauer Rose, 251 A.D.2d 35, 38, 675 N.Y.S.2d 14 (1st Dept.
1998). Even more specifically, in the instance whereas here, the non-moving party refuses to oppose a
motion timely or propose a timely amended pleading in response to a motion, but instead files an
untimely amended pleading as the sole basis for opposing a motion, thereby seeking to deliberately
prevent the movant from choosing whether to pursue the motion as applied to the amended pleading and
necessitating additional motion practice, is deemed gamesmanship in litigation and frivolous under the
Rules of the Chief Administrator §130-1.1(c)(2).

Frank V. Carone, Esq.
March 3, 2016
We intend to thoroughly advise the Court of this conduct, as well as your firm’s false
representation to the Court, at oral argument, that it reached out to my firm in any capacity to advise of its
intention to file an amended pleading prior to approximately 10 pm on the eve of oral argument scheduled
on the initial return date, February 10, 2016.
Please be guided accordingly.

Sincerely,

Alexander Tuttle

Alexander D. Tuttle
Enc.
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To:
Cc:
Subject:
Date:
Attachments:

Kaitlin McCulligan
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"mdidora@rmfpc.com"; Alex Tuttle (atuttle@tuttleyick.com)
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Dear Mr. Carone,
Please see attached.
Sincerely,
Kaitlin McCulligan, Paralegal
Tuttle Yick LLP
220 East 42nd Street, 29th Floor
New York, New York 10017
t: 646.833.0300 | f: 646.606.2409 | d: 209.263.0365
kmcculligan@tuttleyick.com | www.tuttleyick.com
__________________________
This e-mail and any attachments may contain confidential and/or privileged information. If you are not the intended
recipient, please notify the sender immediately by return e-mail, delete this e-mail and destroy any copies. Any
dissemination or use of this information by a person other than the intended recipient is unauthorized and may be
illegal.

Date: March 7, 2016
Tuttle Yick:
The following is in response to your March 7, 2016 request for delivery information on
your Certified Mail™/RRE item number 9414811899563154166713. The delivery record
shows that this item was delivered on March 7, 2016 at 11:22 am in NEW HYDE PARK,
NY 11042. The scanned image of the recipient information is provided below.
Signature of Recipient :

Address of Recipient :

Thank you for selecting the Postal Service for your mailing needs.
If you require additional assistance, please contact your local Post Office or postal
representative.
Sincerely,
United States Postal Service
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