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Defendants Bruce Weber (“Mr. Weber”) and Little Bear, Inc. (“Little Bear”) (collectively,
“Defendants”) submit this Memorandum of Law, along with the Affidavit of Jayne Weintraub,
dated December 31, 2018 (“Weintraub Aff.” or “Aff.”), in opposition to the motion of Plaintiff
Jason Boyce (“Plaintiff” or “Boyce”) for leave to file an amended complaint, as follows.
PRELIMINARY STATEMENT
It has been over a year since Plaintiff, an unsuccessful 32-year old male model, filed his
complaint containing false and salacious allegations that Mr. Weber, an internationally acclaimed
fashion photographer, inappropriately touched him during a brief photo shoot 1 in 2014. Since
then, Plaintiff has refused to provide required discovery and failed to identify any evidence to
support his claims, because his claims are false. Nonetheless, now, almost one year later, Plaintiff
is “doubling down” on his false claims’ charade, by seeking leave to amend and assert a claim
against Mr. Weber under the Justice for Victims of Trafficking Act of 2015, 18 U.S.C. § 1591
(the “Sex Trafficking Act”).
That is not a typo. A failed model who (falsely) claims to have been inappropriately
touched during a brief photo shoot, is seeking to now add a claim, based on these same allegations,
that he is somehow a victim of sex trafficking. There are no legitimate reasons for this. However,
there are plenty of improper ones, including; 1) increasing the public pressure on Mr. Weber that
arises from false allegations in the # me too era to extort a hefty settlement, and 2) deflecting
attention from the patent deficiencies in his case.
It should go without saying that the proposed Sex Trafficking Act claim is improper even
if the Court were to assume that all of the allegations about the 15-minute photo shoot were true,
which they are not. The Sex Trafficking Act was designed to target organized sex-trafficking rings

The referenced “photo shoot” is sometimes called a “go see”, and the evidence will demonstrate that, in this case, it
lasted no more than 15 minutes.

1
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or ventures that profit from the illicit commercial sex trade and “criminalizes and attempts to
prevent slavery, involuntary servitude, and human trafficking for commercial gain.” United States
v. Evans, 476 F.3d 1176, 1179 (11th Cir.), cert. denied, 552 U.S. 878 (2007) (“Congress
recognized that human trafficking, particularly of women and children in the sex industry, is a
modern form of slavery, and it is the largest manifestation of slavery today.”). 2 Here, under no
reasonable review of Plaintiff’s allegations against Mr. Weber did he engage in sex trafficking or
slavery.
Contrary to Plaintiff’s arguments, there is no new or “intervening case” that somehow
permits an alleged wrongful touching during a photo shoot to form the basis for a sex trafficking
claim. Accordingly, and for the additional reasons described below, including, but not limited to,
Plaintiff’s unexcused delay in seeking an amendment and the obvious prejudice to Mr. Weber, the
proposed amended complaint alleging “sex trafficking by fashion photo shoot” should be denied
as a matter of law.
In addition, and in any event, the record in this case already demonstrates that, as a matter
of fact, Mr. Weber did not in any way entice Plaintiff to meet with him and therefore did not in
any way have the “knowledge” required by the sex trafficking statute. To the contrary, the record
evidence shows that it was Plaintiff, as well as his modeling agents, who relentlessly pursued
Mr. Weber to photograph Plaintiff. Eventually, Mr. Weber gave in to the pestering as a goodwill

The legislation was enacted because “Congress recognized that human trafficking, particularly of women and
children in the sex industry ‘is a modern form of slavery, and it is the largest manifestation of slavery today.’” United
States v. Walls, 784 F.3d 543, 548 (9th Cir. 2015) (quoting 22 U.S.C. § 7101(b)(1)), cert. denied, 136 S. Ct. 226
(2015); See United States v. Todd, 627 F.3d 329, 333 (9th Cir. 2010) (noting that, in enacting the Sex Trafficking
Act, Congress was focused on “the traffic in the sexual services of women based on importing women from around
the world by force or fraud”). Thus, the Sex Trafficking Act is distinguishable from laws governing gender-motivated
acts. See also Todd v. United States, No. C-11-0470, 2012 WL 2952084, at *6 (W.D. Wash. June 26, 2012)
(“commercial sex acts are . . . distinguishable from laws governing gender-motivated crimes of violence”).
2
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accommodation to Plaintiff’s agent, who was trying to help a model whose career was not going
well.
In addition, the record further demonstrates, and Plaintiff intentionally fails to mention in
his original complaint or proposed amendment, that Plaintiff repeatedly texted pictures of himself
to Mr. Weber in provocative poses, both prior to and after the brief photo shoot, demonstrating
that Plaintiff was soliciting Mr. Weber, not the other way around.
Similarly, Plaintiff’s allegation that he was so horrified at the thought of running into
Mr. Weber that he fled New York and sought refuge in California, cannot be reconciled with the
provocative and solicitous texts that Plaintiff sent to Mr. Weber over the next several months.
RELEVANT PROCEDURAL AND FACTUAL HISTORY
A.

Plaintiff’s Existing Complaint
On December 1, 2017, Plaintiff filed his complaint (the “Complaint”) (Dkt. No. 2) against

his modeling agency, Soul Artist Management; his agent, Jason Kanner; the internationally
acclaimed photographer, Bruce Weber; and Little Bear, Inc. (“Little Bear”), a company that
produces some of Mr. Weber’s works. Essentially, Plaintiff alleges that, during a 15-minute “go
see” photo shoot, Mr. Weber touched Plaintiff’s genitals and kissed him on the mouth as he was
leaving. While the original complaint is based on false allegations, in considering whether or not
to permit Plaintiff’s proposed amendment it is important to note what Plaintiff could not and does
not allege in the Complaint:
(a)

Plaintiff does not allege that Mr. Weber lured or enticed Plaintiff to the “go see.”
In fact, the opposite is true. As demonstrated below, both prior to and after the
brief photo shoot, Plaintiff relentlessly pursued Mr. Weber who agreed to the “go
see” photo shoot only after being badgered by Plaintiff and his agent – plainly not
the modus operandi of someone who engages in sex trafficking.

(b)

Plaintiff does not allege that Mr. Weber forced himself in any way on Plaintiff,
because he didn’t.
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(c)

Plaintiff does not allege that Plaintiff – the alleged victim of “sex slavery via photo
shoot” – gave any indication that the alleged physical contact was unwelcome or
should stop.

(d)

Plaintiff does not allege that Mr. Weber made any threat to Plaintiff of adverse
consequences if he resisted the alleged improper contact or promised him any
benefits to compel compliance with the alleged contact.

(e)

Plaintiff does not allege that Mr. Weber stood to gain financially from the test shoot
or any alleged sex trafficking venture. Again, the opposite is true. It was Plaintiff
and his agents who pestered Mr. Weber because Plaintiff wanted the photo shoot
for his own self-promotion purposes, which does not in any way fit any legal or
common sense understanding of sex trafficking.

Plaintiff filed his Complaint asserting claims against Mr. Weber, Little Bear, Soul Artists,
Jason Kanner for: (i) sexual harassment and discrimination under the New York State Human
Rights Law (“NYSHRL”) as employment agencies (First Cause of Action), (ii) sexual harassment
and discrimination under the New York City Human Rights Law (“NYCHRL”) as employment
agencies (Second Cause of Action), (iii) sexual harassment and discrimination under the NYSHRL
as potential employers (Third Cause of Action), (iv) sexual harassment and discrimination under
the NYCHRL as potential employers (Fourth Cause of Action) (v) aiding and abetting NYSHRL
(Fifth Cause of Action), and (vi) aiding and abetting as (Sixth Cause of Action).
Nonetheless, now, based on nothing more than the alleged improper touching during a brief
photo shoot– not the product of any enticement, not forced, not accompanied by any promise or
threat, and not for any financial benefit relating to any sex trafficking, Plaintiff now seeks leave
to amend to assert a sex trafficking claim against Mr. Weber.
As demonstrated below, the allegations in the Complaint could not possibly support a claim
for sex trafficking, a fact that Plaintiff and his counsel understood when they filed the Complaint
almost one year ago and a fact that remains today.
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Plaintiff’s Modus Operandi – Stonewall on Discovery And Engage in a Full Court
Press in the Media to Attempt to Extort a Hefty Settlement
In early 2018, the parties commenced discovery, exchanging interrogatories and requests

for production, and engaging in depositions of some third-parties. As explained below, despite
the impact of Plaintiff’s allegations and defamatory media campaign to deliberately damage
Mr. Weber’s life, his family, and business, in the year since Plaintiff brought this lawsuit, Plaintiff
has failed to provide any meaningful discovery to support his claims or comply with his discovery
obligations.
In a good faith effort to resolve the discovery disputes with Plaintiff’s counsel, the parties
engaged in several “meet and confers,” both written and telephonic, which continued from April
2018 through June 1, 2018.
On June 1, 2018, Plaintiff agreed to produce additional documents. However, by the
summer of 2018, months after this lawsuit was filed, and despite the exchange of additional
correspondence on the discovery issues, to date, Plaintiff has not made any further production of
documents or provided amended answers to interrogatories. At the same time, Mr. Weber — a
man who has worked for decades to achieve his well-deserved reputation— has been forced to sit
idly by for almost a year, unable to defend himself against the vile allegations against him.
As Plaintiff’s media savvy counsel is well aware, the very sad reality in this country is that
Plaintiff can and has caused significant delay in this lawsuit, while at the same time, Plaintiff and
his counsel are trying this case in the press, on social media, or frankly, anywhere but the four
walls of a courtroom. Indeed, since filing his Complaint, Plaintiff and/or his counsel have held
press conferences, provided interviews to print and electronic media, and repeatedly posted
defamatory statements about Mr. Weber to social media. In fact, in Response to Defendants’
Request for Production, Plaintiff’s counsel has the audacity to refer Defendants to a hyperlink of
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the press conference she conducted and “[Plaintiff’s counsel] Lisa Bloom’s twitter feed …” , rather
than just respond to the requests. See Exhibit “ A”, at p. 4.
C.

Plaintiff’s Proposed Mediation
In September 2018, Plaintiff requested that Mr. Weber participate in a confidential

mediation. At the time, Mr. Weber was still waiting for Plaintiff’s promised production of
documents, not furnished since promised on June 1, 2018.
Nonetheless, Mr. Weber was prepared to attend the mediation because he saw an
opportunity to dissuade a fame-hungry Plaintiff from reaching any further for the brass ring on a
fictitious carousel.
However, prior to the date when the mediation was scheduled to occur, Plaintiff’s firm
made an outrageous settlement demand and revealed their intent to proceed with mediation in an
unfair and insulting way. As a result, Mr. Weber, justifiably, refused to participate in the
shakedown and the mediation was cancelled in good faith.
D.

Weber Continues To Press for Discovery While Plaintiff Continues Stonewalling And
Defaming Mr. Weber In The Media
As a result of these delays, on December 10, 2018, Defendants filed a Request for a

Preliminary Conference and Discovery Conference (the “Request”) (Dkt. No. 24), because
“Mr. Weber and Little Bear seek to move this case through discovery and summary judgment, to
a trial on the merits if any claims survive summary judgment . . . .” The Preliminary Conference
and Discovery Conference is now scheduled for January 30, 2019.
E.

The Proposed Amendment Is Not Based On Any New Factual Allegations And Was
Filed For All the Wrong Reasons
On December 21, 2018, Plaintiff filed his Motion for Leave to Amend (the “Motion”) to

add a claim against Mr. Weber for sex trafficking. Plaintiff admits in the Motion that the proposed
new sex trafficking claim is based on the same facts as his existing employment claims.
-611 of 25
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In fact, as demonstrated by the red lined version of Plaintiff’s proposed amended
complaint, the amended complaint is based on the identical allegations that Plaintiff alleges in the
Complaint about what allegedly took place during a 15-minute photo shoot. There has been no
change to the alleged facts because Plaintiff already provided his version of the brief photo shoot
in his original Complaint.
However, as demonstrated below, there is absolutely no basis to sue Mr. Weber as a “sex
trafficker” based on these same allegations, but there are, however, plenty of improper reasons to
disrupt this litigation with the outrageous claim of sex trafficking, including:
•

Plaintiff’s attempt to publicly accuse and shame Mr. Weber in the press and on
social media to extort a quick settlement – failed. This is Plaintiff’s “Plan B”,
radically increase the pressure through increasingly scandalous and made up
allegations to try to bring an innocent man to his knees.

•

Plaintiff’s counsel now (incorrectly) claims that Plaintiff does not have to provide
overdue discovery because they are seeking leave to amend the Complaint. See
Exhibit “B” (email correspondence from Plaintiff’s counsel incorrectly stating
Defendants’ discovery requests will be mooted by the proposed amendment.)
Plaintiff’s cynical plan has already paid off. Instead of pressing forward on
discovery, Mr. Weber is forced to contend with this frivolous and incredibly
defamatory and fictitious proposed amended complaint. 3

Notwithstanding Plaintiff’s stonewalling on discovery, the evidence obtained to date (some
of which discussed below) already proves that the allegations against Mr. Weber in the existing
Complaint are desperate lies by a failed model in a last-ditch effort for fame and fortune.
ARGUMENT
A.

Applicable Legal Standard
Motions for leave to amend should be granted only when the proposed amendment will not

cause prejudice or surprise, and is not palpably insufficient or patently devoid of merit. See Y.A.

The parties engaged in another “meet and confer” discussion on December 27, 2018, during which Plaintiff’s counsel
agreed to produced additional documents and amended discovery responses by January 10, 2019.

3
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v. Conair Corp., 154 A.D.3d 611, 612 (1st Dep’t 2017); see also Heller v Louis Provenzano, Inc.,
303 A.D.2d 20, 25 (1st Dep’t 2003) (“While it is true that motions for leave to amend pleadings
are to be liberally granted in the absence of prejudice or surprises . . . it is equally true that the
court should examine the sufficiency of the merits of the proposed amendment when considering
such motions.”).
Indeed, this Court has consistently held that “an examination of the proposed amendment
is warranted” and “[l]eave will be denied where the proposed pleading fails to state a cause of
action or is palpably insufficient as a matter of law.” Wright v. Bank of America, N.A, No.
153533/2012, 2013 WL 6409966, at *3-4 (N.Y. Sup. Ct. Dec. 4, 2013) (internal citations omitted).
Therefore, “[t]o obtain leave, a plaintiff must submit evidentiary proof of the kind that
would be admissible on a motion for summary judgment.” Velarde v. City of New York, 149
A.D.3d 457, 457 (1st Dep’t 2017). (emphasis added.) A plaintiff must offer evidence “show[ing]
that the proffered amendment is not palpably insufficient or clearly devoid of merit.” MBIA Ins.
Corp. v. Greystone & Co., 74 A.D.3d 499, 500 (1st Dep’t 2010). Moreover, courts properly deny
motions for leave to amend where the evidence presented establishes that the proposed amendment
is meritless. See e.g., Tomczak v. Trepel, 283 A.D.2d 229, 230 (1st Dep’t 2001) (denying motion
for leave to amend complaint where new allegation “was plainly without merit in light of
documentary evidence in the record”); Altman v. New York Bd. of Trade, Inc., 52 A.D.3d 396, 397
(1st Dep’t 2008) (“Furthermore, the motion court appropriately rejected plaintiffs’ request to
amend the complaint inasmuch as it is apparent that any proposed amendment would be futile in
light of the evidence.”) (emphasis added).
In addition, “[l]ateness in making a motion to amend coupled with the absence of a
satisfactory excuse for the delay and prejudice to the opposing party, justifies denial of such a
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motion.” Thibeault v. Palma, 266 A.D.2d 616, 617 (3d Dep’t 1999). Thus, where there has been
delay in moving to amend, the party seeking leave to amend must establish a reasonable excuse
for the delay. Oil Heat Institute of Long Island Insurance Trust v. RMTS Associates, LLC, 4
A.D.3d 290, 293 (1st Dep’t 2004) (citations omitted).
B.

The Motion To Amend Should Be Denied Because It Is Untimely And Extremely
Prejudicial
1.

The Proposed New Sex Trafficking Claim Is Not Based On New Facts or
Evidence

As noted, Plaintiff concedes that the proposed sex trafficking claim is based on the same
set of facts as the original Complaint. Indeed, the recitation of facts in the proposed amended
complaint about the brief photo shoot are identical to the allegations in the proposed amendment.
On this basis alone, the proposed amendment should be denied. Dawley v McCumber, 45 A.D.3d
1399, 1399 (4th Dep’t 2007) (denying motion to amend where the facts giving rise to the new
portions of the amended pleading “were or should have been known to” the movant when he served
his initial pleading) (internal quotations omitted); Romeo v. Arrigo, 254 A.D. 2d 270, 271 (2d
Dep’t 1998) (“In exercising its discretion, the court should consider how long the amending party
was aware of the facts upon which the motion was predicated”).
Plaintiff cites to Jacobson v. McNeil Consumer and Specialty Pharmaceuticals, 891 N.Y.S.
387 (1st Dep’t 2009) for the proposition that amendments will be allowed where the allegations
giving rise to the new claim are contained in the original pleading. However, in McNeil, the
plaintiff lawyer did not include the new claim as an oversight, and the defendant was aware of the
potential claim because it was supported by the original allegations. Here, Plaintiff’s legal team
did not include the sex trafficking claim in the Complaint filed over one year ago because it was
so obviously inapplicable to Plaintiff’s allegations. Indeed, as discussed below, there was, and is,
no allegation of the critical element of “enticement” by Mr. Weber in the Complaint so in fact the
-914 of 25
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original Complaint did not, and the proposed amended complaint does not, contain allegations that
could give rise to a sex trafficking claim.
2.

The Proposed New Sex Trafficking Claim, If It Had Merit (And It Does Not),
Should Have Been Brought In The Original Complaint

The reason that a sex trafficking cause of action was not included in the original Complaint,
is obvious; it is completely unsupported by Plaintiff’s version of events. However, Plaintiff’s
version of events has not changed. Indeed, the “factual”, non-conclusory, allegations, in the
proposed amended complaint are identical to Plaintiff’s original allegations. The only thing that
has changed is the desperation of Plaintiff and his counsel in not achieving the quick settlement
they hoped for and facing the prospect of discovery which will further expose the truth.
Plaintiff’s excuse for waiting so long to seek leave to file an amended complaint does not
pass the straight-face test. Plaintiff’s excuse for the delay is that his legal team was unaware of
the potential for a sex trafficking claim until United States District Court Judge Robert W. Sweet
denied a motion to dismiss such a claim against disgraced movie mogul Harvey Weinstein in Noble
v. Weinstein, No. 17 Civ. 9260 (RWS), 2018 WL 3863452, at *6 (S.D.N.Y. Aug. 14, 2018)
(“Noble”). However, the complaint against Mr. Weinstein in Noble for sex trafficking was filed
on November 27, 2017 (prior to the filing of Plaintiff’s Complaint)and Plaintiff fails to mention
that a key a member of his legal team, and the day-to-day attorney on the case, is Arick Fudali,
Esq. who signed that complaint.
In any event, Noble is of course not the first case to have asserted a sex trafficking claim
that survived a motion to dismiss. 4 There is thus no excuse for Plaintiff not including this claim
at the beginning of the case, even assuming arguendo the allegations fit the statute.

4

Notably, Mr. Weinstein is seeking leave to appeal Judge Sweet’s decision in Nobel, supra.
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Plaintiff Will Suffer Extreme Prejudice By The Late Proposed Amendment

Finally, Plaintiff’s contention that Mr. Weber suffers no prejudice from Plaintiff’s late
attempt to include a sex trafficking claim is absurd. The obvious purpose of the proposed
amendment is to drum up additional media interest and business for Plaintiff’s firm, 5 and further
malign Mr. Weber in the hopes of coercing him into an entirely undeserved settlement. Indeed,
Plaintiff and his counsel have continued their blizzard of defamatory social media and law firm
advertisements to intimidate Mr. Weber.
Mr. Weber has only one way to address this – the proper way, in a court of law, by pursuing
discovery on Plaintiff’s existing claims, and pressing forward to summary judgment, or a trial on
the merits if any claims survive summary judgment. The Court should not reward Plaintiff’s
derisive media and delay tactics and his and his counsel’s extra-judicial campaign on social and
other media which continue to cause great damage to Mr. Weber.
C.

The Motion To Amend Should Be Denied Because The Proposed Sex Trafficking
Claim Is Palpably Deficient And Devoid of Merit
1.

On Its Face, the Sex Trafficking Claim Is Palpably Deficient and Devoid of Merit

As noted, the factual allegations in the proposed amended complaint have not changed and
a sex trafficking claim is just as inapplicable as it was when Plaintiff filed the Complaint. For
example, a critical element of a sex trafficking claim, as discussed in greater detail below, is
“enticement,” the way a sex trafficker would entice an unsuspecting victim with promises of a
great future, while concealing that what he really has in mind for the victim was a life of
prostitution or slavery. Relying on a dictionary definition, the Noble decision defines “enticement”
as “to attract artfully or adroitly or by arousing hope or desire” and “to attract or attempt by offering
pleasure or advantage,” Noble, 2018 WL 3863452, at * 18, (none of which is alleged here). That
5 See Aff., Exhibit “C” Lisa Bloom Twitter advertising for additional potential clients to come forward.
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is, Plaintiff must allege that Mr. Weber lured Plaintiff to meet with him under false pretenses.
Here, however, Plaintiff’s recitation of facts in the proposed amended complaint (which are
identical to the original Complaint) contain no such allegation of Mr. Weber enticing Plaintiff. To
the contrary, as demonstrated below, the existing and proposed amended complaint both allege
that Plaintiff and his agent sought out Mr. Weber, not the other way around. Therefore, because
on the face of the proposed amended complaint there are no non-conclusory allegations that
Mr. Weber enticed Plaintiff, Plaintiff’s sex trafficking claim is palpably deficient, and devoid of
merit.
Moreover, the mens rea requirement of the statute is tied to the knowledge of the defendant
at the time he is enticing the victim. See Noble, 2018 WL 386345, supra. Here, because Plaintiff
does not even allege that Mr. Weber is the one who enticed him, Mr. Weber cannot possibly have
the mens rea requirement of the statute, even based on Plaintiff’s version of events. For these
reasons, among others, on the face of the allegations Plaintiff’s sex trafficking claims is palpably
deficient and devoid of merit, and the motion to amend should be denied.
2.

Plaintiff Does Not (And Cannot) Proffer Any Evidence To Show That The Sex
Trafficking Claim Is Not Palpably Deficient And Patently Devoid of Merit

In the First Department, a party seeking leave to amend must provide a sufficient quantum
of evidence to show that the proposed new claim is not palpably insufficient and patently devoid
of merit. Velarde, 149 A.D.3d at 457; MBIA Ins. Corp., 74 A.D.3d at 500.
Here, not only does Plaintiff fail to allege that Mr. Weber lured or “enticed” Plaintiff to
meet with him, Plaintiff offers zero evidence that would support such a hypothetical allegation,
because there is none. This is not surprising because, even in Plaintiff’s version of events,
Mr. Weber never enticed Plaintiff. For this reason, the Court should deny the Motion to amend.
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The Record Evidence Proves That Plaintiff’s Claim Is Palpably Deficient And
Patently Devoid of Merit

In any event, First Department case law also provides that a proposed new claim should
not be allowed where the record evidence shows that the claim is palpably deficient or patently
devoid of merit. See Altman, 52 A.D.3d at 397 (“the motion court appropriately rejected plaintiffs'
request to amend the complaint inasmuch as it is apparent that any proposed amendment would be
futile in light of the evidence”).
In this regard, the record in this case already proves that Mr. Weber did not entice Plaintiff
to meet with him and therefore could not have the “knowledge” required by the sex trafficking
statute. To the contrary, not only does the record evidence show that Mr. Weber in fact had no
interest in meeting with Plaintiff, but the record also demonstrates, and Plaintiff intentionally fails
to mention in his original Complaint or proposed amendment, that it was Plaintiff who repeatedly
sought out Mr. Weber by, among other things, texting pictures of himself to Mr. Weber in
provocative poses, both prior to and after the test shoot.
For example, prior to the shoot, following several communications from Plaintiff’s agent
asking Mr. Weber to see his client, Plaintiff texted Mr. Weber stating that he was working on
losing his “love handles” before the shoot. See Aff., Exhibit “D” (a text message from Plaintiff to
Mr. Weber on November 24, 2014, 3 weeks prior to the alleged incident stating what a pleasure it
was to speak with him and “Now, I’m going to work on these love handles,” and attaching a
photograph of himself). This and other of Plaintiff’s text messages show that Plaintiff has a history
of sending salacious pictures of himself which demonstrate that Plaintiff was soliciting Mr. Weber,
not the other way around.
Further, on December 14, 2014, the day the brief photo shoot took place, Plaintiff’s agent
emailed Mr. Weber stating that Plaintiff was trying to set up an appointment to come see him. See
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Aff., Exhibit “E”. This evidence also contradicts Plaintiff’s claim that Mr. Weber sought him out
for a photo shoot because it was Plaintiff who sought out Mr. Weber, which is why Plaintiff’s
agent was still requesting that Mr. Weber see Plaintiff on December 14, 2015.
In fact, the pestering of Mr. Weber to see Plaintiff began years earlier, when Plaintiff was
working with a different agent, David Todd. In 2011, Todd repeatedly sent messages to Mr. Weber
asking him to photograph Plaintiff. Some of these texts contained what can only be described as
pornographic poses in a desperate attempt to get Mr. Weber’s attention. See Aff., Exhibit “F”) (a
composite exhibit of 2 conversations with pictures redacted out of respect for the Court ).
Mr. Weber did not agree to see Plaintiff.
Plaintiff also deliberately fails to allege that he had previously been to Little Bear’s studio
for a test shoot, because, when he did, Mr. Weber’s team, obviously unimpressed, concluded that
he had a “boxy face.” See Aff., Exhibit “G”. It belies plausibility that amongst the thousands of
models that Mr. Weber has photographed, Mr. Weber sought out Plaintiff who had previously been
rejected by his team.
Similarly, Plaintiff’s allegation that he was so horrified at the thought of running into
Mr. Weber that he fled New York and sought refuge in California, Complaint, ¶ 57, cannot be
reconciled with the texts that Plaintiff sent to Mr. Weber over the next several months, while
claiming to be “traumatized, terrorized, and in financial distress” because of Mr. Weber Complaint,
¶ 59. See Aff., Exhibit “H” (a March 14, 2015 text message, months after the alleged incident, in
which Plaintiff reminds Mr. Weber who he is, demonstrating that their brief interaction on
December 15, 2014 was uneventful); Aff., Exhibit “I” (texts from April 27, 2015 from Plaintiff to
Mr. Weber stating “Happy Monday Bruce! I hope you are well” to which there was no response,
and then Plaintiff again attempting to get Mr. Weber’s attention by sending another text with just
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a shirtless picture of himself.); Aff., Exhibit “J” (a May 16, 2015 text message from Plaintiff to
Mr. Weber in a blatant attempt to be sexual, posing and bending shirtless in a manner to emphasize
his genitals).
Significantly, many of these communications initiated by Plaintiff and directed to
Mr. Weber occurred after the alleged incident and at a time when Plaintiff was allegedly “worried
that he would continue to run into Mr. Weber throughout his career.” . (See Proposed Amended
Complaint ¶ 56)
Based on this and other available evidence, Plaintiff’s motion to amend should be denied,
because: (i) it is not supported by Plaintiff’s allegations, (ii) is contradicted by the evidence, and
(iii) its sole purpose is to grab additional headlines and add yet another notch on Plaintiff’s
counsel’s media belt.
4.

The Noble Decision Does Not Support Plaintiff’s Sex Trafficking Claim

It is clear from the motion that Plaintiff is hoping the Court will overlook the defects in his
proposed claim, and the evidence that undermines the claim, by citing to the Noble case, as if the
Noble case is a mirror image of this case. Nothing could be further from the truth. In fact, a nonsuperficial review of Judge Sweet’s decision shows how inapplicable a sex trafficking claim is to
Plaintiff’s allegations, even assuming arguendo Judge Sweet’s decision is affirmed on its pending
appeal.
a.

The Noble Case Is Distinguishable on the Law, And the Facts Are
Drastically Different

As an initial matter, Judge Sweet recognized that “[Noble’s] allegations present an
extension of an element of [the Sex Trafficking Act] on which there is little to no prior
authority.” Id. at *10 (emphasis added). Indeed, as recognized in United States v. Estrada-Tepal,
a case on which Noble case relied, “the [Court] is not aware of an application of [the Sex
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Trafficking Act] to anyone other than an individual directly and substantially involved in an
underlying sex trafficking scheme.” 57 F. Supp. 3d 164, 171 (E.D.N.Y. 2014). (emphasis added).
In addition, the Noble decision permitted a claim for sex trafficking on a very narrow and
unique fact pattern, and, as such, the court took great pains over the course of a more than 15-page
decision to enumerate how and why it found the elements of a civil sex trafficking claim present
under that case’s specific and unique facts.
b.

The “Enticement” Element In Noble is Not Present Here

Section 1591(a)(1)of the Sex Trafficking Act provides, in pertinent part, that “Whoever
knowingly - in or affecting interstate or foreign commerce . . . recruits, entices, harbors,
transports, provides, obtains, advertises, maintains, patronizes, or solicits by any means a person .
. . . knowing, or . . . in reckless disregard of the fact, that means of force, threats of force, fraud,
coercion described in subsection (e)(2), or any combination of such means will be used to cause
the person to engage in a commercial sex act.” 6
In Noble, the court found that the defendant, Harvey Weinstein, a titan in the film industry,
lured an aspiring actress to his bedroom with explicit promises and assurances that she would be
given a specific role in a movie project. To this end, the court noted that the plaintiff’s complaint
contained specific factual allegations that Mr. Weinstein engaged in several overt acts that satisfied
the elements of a Sex Trafficking Act claim.

Specifically, plaintiff in Noble alleged that

Mr. Weinstein: (i) explicitly promised the plaintiff a role in a film, (ii) had an executive assistant

6 Plaintiff does not appear to attempt to state a claim under § 1591(a)(2), which applies to a person or entity who
“benefits, financially or by receiving anything of value, from participation in a venture which has engaged in an act
described in violation of paragraph (1).” (emphasis added). Indeed, the proposed amended complaint does not attempt
to allege the existence of any commercial sex trafficking “venture”, because the Sex Trafficking Act defines “venture”
as “any group of two or more individuals associated in fact, whether or not a legal entity.” 18 U.S.C, § 1591(e)(5).
Indeed, the Complaint makes no allegation that any other person was “associated” with Weber in connection with any
commercial sex trafficking venture.
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on his staff conduct an audition for her, (iii) telephoned his production staff in front of her to further
this ruse, and (iv) had a production assistant speak to plaintiff directly on his behalf about the role.
See, generally, Noble, supra.
Based on these multiple enumerated overt acts of alleged fraudulent solicitations, which
had taken place over a period of time, the district court found that the plaintiff’s complaint included
sufficient factual allegations to state the essential elements of recruitment, luring, enticing, or
procuring present under the Sex Trafficking Act, emphasizing the defendant’s repeated promises
to give plaintiff the acting role. Id.
In sharp contrast to the allegations in Noble, the alleged facts in this case, as chronicled in
the initial sequence of events in the Complaint and repeated verbatim in the proposed amended
complaint, make no mention of Mr. Weber luring or enticing the Plaintiff to see Mr. Weber.
c.

The “Knowledge” or Mens Rea Element In Noble is Not Present Here

As noted above, the mens rea element of the Sex Trafficking Act requires Defendant’s
knowledge of Defendant’s illicit purpose in his enticement of Plaintiff. In Noble, there was a
sufficient basis to infer mens rea by Mr. Weinstein because of the specific allegations of his
repeated enticements of the plaintiff for a specific movie role. Here, by contrast, there is no alleged
enticement by Mr. Weber – and, in fact, the evidence confirms that the opposite is true, Plaintiff
attempted to entice Mr. Weber – so the “knowledge” element is also missing here, because there
are no factual allegations of any alleged enticement.
d.

The Promise of Value in Noble Is Not Present Here

In Noble, Mr. Weinstein is alleged to have made explicit promises to the plaintiff about a
specific movie role over the course of months of communications and meetings, including having
her fill out an application and provide a film reel. Here, by contrast, Plaintiff has never alleged (in
the original Complaint or the proposed amended Complaint) that Mr. Weber ever promised him
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anything of value prior to or during the 15-minute photo shoot. That is because, as the above
record evidence shows, Mr. Weber had no interest in meeting Plaintiff, but did so as a favor to
Plaintiff’s agent.
Accepting the allegations as true, (which they are not) Plaintiff alleges that during the brief
photo shoot Mr. Weber encouraged him to have confidence, saying, “how far do you want to go?”
which is not a promise of anything! It certainly is not a promise or statement that any job was
promised or even available, as is alleged in Noble At most, it is nothing more than a constructive
comment from a photographer, along the lines of a photographer telling a subject to “smile more”
or show your confidence, or let your personality shine through to achieve the best picture possible.
Regardless, even as alleged, these words do not constitute a promise or benefit for anything in the
future as required under the statute and enumerated in Noble. If anything, it was a statement made
in the here and now to a good picture, period.
e.

Plaintiff’s Allegations Cannot Stand Because Under No Reasonable
Review of The Allegations Do They State a “Sex Trafficking” Claim

The Sex Trafficking Act “criminalizes and attempts to prevent slavery, involuntary
servitude, and human trafficking for commercial gain.” Evans, 476 F.3d 1176 at 1179, cert.
denied, 552 U.S. 878. The legislation was enacted because “Congress recognized that human
trafficking, particularly of women and children in the sex industry ‘is a modern form of slavery,
and it is the largest manifestation of slavery today.’” Walls, 784 F.3d at 548 (quoting 22 U.S.C. §
7101(b)(1)), cert. denied, 136 S. Ct. 226; see also United States of America v. Paul, 885 F.3d 1099
(8th Cir. 2018) (“The statute focuses on those (usually men) who make money out of selling the
sexual services of human beings (usually women) they control and treat as their profit-producing
property”)(citation omitted). Indeed, “[w]hat the statute requires is that the defendant know in the
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sense of being aware of an established modus operandi that will in the future cause a person to
engage in prostitution.” Todd, 627 F.3d at 334. (emphasis added)
As such, the Sex Trafficking Act is distinguishable from laws governing gender-motivated
acts. See Todd, 2012 WL 2952084, at *6 (“commercial sex acts are . . . distinguishable from laws
governing gender-motivated crimes of violence”); United States v. Marcus, 487 F. Supp. 2d 289,
307 (E.D.N.Y. 2007) (In determining whether a complaint adequately pleads a commercial sex
act, the focus is on whether the victim was “sexually exploited for profit.”), rev’d on other grounds,
538 F.3d 97 (2d Cir. 2008).
Given the foregoing, Plaintiff’s attempt to argue that inappropriate touching during a brief
photo shoot is a violation of the Sex Trafficking Act is absurd. While such an incident is of course
improper, and something that Mr. Weber would never condone in any way, it is obviously not
what the Sex Trafficking Act was meant to address. Accordingly, the Court should deny Plaintiff’s
motion for leave to amend.
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CONCLUSION
Based on the foregoing, Defendants respectfully request that the Court deny Plaintiff’s
motion for leave to amend.
Dated: New York, New York
January 3, 2019

By: /s/ Daniel Brown
Sheppard Mullin Richter & Hampton LLP
30 Rockefeller Plaza
New York, NY 10112
Email: dbrown@sheppardmullin.com
Telephone: (212) 634-3095
Facsimile: (212) 655-1768

By: /s/ Jayne C. Weintraub, Esq.
(pro hac vice application pending)
Sale & Weintraub, P.A.
2 South Biscayne Blvd.
One Biscayne Center – 21st Floor
Miami, Florida 33131
Email: jweintraub@saleweintraub.com
Telephone: (305) 374-1818
Facsimile: (305) 379-0069
By: /s/ Jonathan Etra, Esq.
Nelson Mullins Broad and Cassel
2 South Biscayne Blvd.
One Biscayne Center – 21st Floor
Miami, Florida 33131
Email: jonathan.etra@nelsonmullins.com
Telephone: (305) 373-9447
Counsel for Defendants Bruce Weber and
Little Bear, Inc.
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