
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK Index No.

-------------------------------------------------------------------X

EVO MERCHANT SERVICES, LLC and EVO Plaintiffs designate Suffolk County
PAYMENTS INTERNATIONAL, LLC, as the place of trial.

Plaintiffs, SUMMONS

-against- The basis of the venue is the
Plaintiffs'

residence

R.B.C.K. ENTERPRISES, INC. a/k/a RBCK ENT, INC.

d/b/a RB CONTROLS n/k/a SPA TECHNOLOGIES, INC.,
RB RETAIL & SERVICES SOFTWARE LLC d/b/a RB

RETAIL & SERVICE SOLUTIONS, and FULLSTEAM

OPERATIONS, LLC,

Defendants.

-------------------------------------------------------------------X

To the above named Defendant(s):

YOU ARE HEREBY SUMMONED to answer the Complaint in this action and to serve

a copy of your Answer, or, if the Complaint is not served with this Summons, to serve a Notice

of Appearance on the
Plaintiffs'

Attorney(s) within 20 days after the service of this Summons,

exclusive of the day of service (or within 30 days after the service is complete if this Summons is

not personally delivered to you within the State of New York); and in case of your failure to

appear or answer, Judgment will be taken against you by default for the relief demanded herein.

Dated: Uniondale, New York

July 2, 2020

/s/Jav S. Hellman

Jay S. Hellman, Esq.

David A. Loglisci, Esq.

Danielle B. Gatto, Esq.

FORCHELLI DEEGAN TERRANA, LLP

Attorneys for Plaintiffs

333 Earle Ovington Boulevard, Suite 1010

Uniondale, New York 11553

(516) 248-1700
Defendants'

addresses:

R.B.C.K. ENTERPRISES, INC. a/k/a

RBCK ENT, INC. d/b/a RB

CONTROLS n/k/a SPA TECHNOLOGIES, INC.

3824 Northern Pike

Monroeville, PA 15146
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RB RETAIL & SERVICES SOFTWARE LLC

d/b/a RB RETAIL & SERVICE SOLUTIONS
3824 Northern Pike

Monroeville, PA 15146

FULLSTEAM OPERATIONS LLC

c/o New York Secretary of State

One Commerce Plaza

99 Washington Avenue

Albany, NY 12231
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK

-------------------------------------------------------------------X

EVO MERCHANT SERVICES, LLC and EVO

PAYMENTS INTERNATIONAL, LLC, Index No.

Plaintiffs, VERIFIED COMPLAINT

-against-

R.B.C.K. ENTERPRISES, INC. a/k/a RBCK ENT, INC.

d/b/a RB CONTROLS n/k/a SPA TECHNOLOGIES, INC.,
RB RETAIL & SERVICES SOFTWARE LLC d/b/a RB

RETAIL & SERVICE SOLUTIONS, and FULLSTEAM

OPERATIONS, LLC,

Defendants.

-------------------------------------------------------------------X

Plaintiffs, EVO Merchant Services, LLC and EVO Payments International, LLC, by their

attorneys, Forchelli Deegan Terrana LLP, for their Verified Complaint against Defendants,

respectfully alleges as follows:

Parties, Jurisdiction and Venue

1. Plaintiff EVO Merchant Services, LLC ("Evo Merchant") is a Delaware limited

liability company authorized to do business in New York with offices located at 515 Broadhollow

Road, Melville, in the County of Suffolk, State of New York.

2. Plaintiff EVO Payments International, LLC ("EVO Payments", together with EVO

Merchant, collectively referred to as
"Plaintiffs"

or "EVO") is a Delaware limited liability

company authorized to do business in New York with offices located at 515 Broadhollow Road,

Melville, in the County of Suffolk, State of New York.

3. EVO Merchant is a wholly owned subsidiary of EVO Payments.

4. EVO is a global payment (credit and debit card) processing company with North

American headquarters in Melville.
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5. EVO's customers are primarily businesses and government entities that seek to

process credit and debit card transactions.

6. EVO's customers typically sign an agreement with EVO that has a term of three

(3) years, which automatically renews if not cancelled in writing 90 days in advance.

7. Upon information and belief, Defendant R.B.C.K. Enterprises, Inc. ("R.B.C.K.") is

a Pennsylvania corporation.

8. Upon information and belief, R.B.C.K. is also known as RB Controls.

9. Upon information and belief, R.B.C.K. sometimes does business as RBCK Ent. Inc.

10. Upon information and belief, R.B.C.K. is now known as Spa Technologies, Inc.

11. R.B.C.K. sells and operates a point of sale business management software utilized

principally by pool and spa owners (the "POS Software").

12. Upon information and belief, Defendant RB Retail & Services Software LLC ("RB

Retail") is a Delaware limited liability company.

13. Upon information and belief, RB Retail sometimes does business as RB Retail &

Service Solutions.

14. Upon information and belief, Defendant Fullsteam Operations, LLC ("Fullsteam")

is a Delaware limited liability company authorized to do business in New York.

15. Fullsteam is a payment processing company.

16. Upon information and belief, Fullsteam is the parent corporation of R.B.C.K.

17. Upon information and belief, Fullsteam is the parent corporation of RB Retail.

18. Jurisdiction and venue are proper in this Court pursuant to valid and enforceable

forum selection clauses in the Agreements (defined below) that are the subject of this action.
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The Agreements

I. The Referral Agreement

19. A significant referral source of customers for EVO are independent sales agents

that sign contracts with EVO, often called "Referral Agreements".

20. On or about September 18, 2009, R.B.C.K. and Sterling Payment Technologies,

LLC ("Sterling") entered into a Sales Referral Partner Agreement, whereby R.B.C.K. agreed to

refer potential customers and other customer leads to Sterling in exchange for a referral fee.

21. R.B.C.K and Sterling operated under the Sales Referral Partner Agreement until

approximately July 5, 2018.

22. On or about January 4, 2017, Sterling became a wholly owned subsidiary of EVO.

23. On or about July 5, 2018, EVO Merchants and R.B.C.K. entered into a referral

agreement ("Referral Agreement"), whereby R.B.C.K. agreed to refer potential customers and

other customer leads to EVO in exchange for a referral fee.

24. Pursuant to paragraph 7 of the Referral Agreement, the list of merchants that are

referred by R.B.C.K. to EVO belong to EVO.

25. Pursuant to paragraph 7 of the Referral Agreement, all information and data

belonging to or relating to EVO, including the list of merchants that are referred by R.B.C.K. to

EVO, are confidential and R.B.C.K. agreed that it would not use this confidential information for

its own purposes, and would retain in strictest confidence all of EVO's confidential information.

26. Pursuant to paragraph 8.1. of the Referral Agreement, in the event of a breach by

R.B.C.K., EVO is entitled to recover all of its expenses incurred in enforcing the Referral

Agreement, including reasonable
attorneys'

fees and costs.
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27. Paragraph 10 of the Referral Agreement (the "Non-Solicitation Provision")

provides as follows:

During the period of time that this Agreement is in effect, and for a

period of three years after the termination of this agreement,
Partner [R.B.C.K.] shall not directly or indirectly on its own behalf
or on behalf of any other party solicit or take any action that would

cause or is intended to cause any merchant which has an existing
merchant agreement with EVO; (b) any employee of EVO; or (c)

any individual, representative, entity, agent of EVO that solicits

merchant applications for EVO to terminate their relationship with

EVO . . . As used in this Section 10, Partner shall mean and refer to

Partner its parents, subsidiaries, affiliates and each of their

respective directors, members, managers, officers, agents,

employees, sales representatives and contractors.

Id. (emphasis added).

28. Pursuant to paragraph 12.1 of the Referral Agreement, the parties agreed that a

breach of the Non-Solicitation Provision will make R.B.C.K. liable for, inter alia, lost profits,

exemplary, punitive, special, incidental, indirect, consequential damages and the like.

II. The Confidentiality Agreement

29. On or about July 5, 2018, and as part of the same transaction as the Referral

Agreement, EVO Payments and R.B.C.K. entered into a Confidentiality and Nondisclosure

Agreement ("Confidentiality Agreement", and together with the Referral Agreement, the

"Agreements").

30. The term "Confidential
Information"

is defined in the Confidentiality Agreement

as including, among other things, EVO's "services, processes, customers, business relationships,

marketing materials, strategic plans, ideas, research data, development, costs, technologies,

financial information and pricing
information."

31. Pursuant to paragraph 2 of the Confidentiality Agreement, R.B.C.K. explicitly

agreed to not use EVO's confidential information for its, or its direct and indirect parents,
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subsidiaries and other affiliates, own purposes, own monetary gain, or for any other purpose

whatsoever.

32. Pursuant to paragraph 14 of the Confidentiality Agreement, any breach of this

agreement shall be deemed to constitute irreparable harm, entitling the non-breaching party to

injunctive relief and specific performance in addition to any other rights to which they may be

entitled at law or in equity, without the necessity of proof of actual damages.

33. Paragraph 14 of the Confidentiality Agreement further provides:

Without limitation as to any of the foregoing provisions, the

prevailing Party shall be entitled to recover from the other Party all

costs, expenses and damages (including, but not limited to,
reasonable attorney's fees and investigation costs) arising from any
action asserting a breach of this Agreement. A breaching Party shall

also be obligated to account for and turn over to the other Party any
profits or revenues generated as a result of the unauthorized use or

unpermitted disclosure of Confidential Information.

III. Conduct Pursuant to the Agreements

34. During the period of approximately September 18, 2009 to on or about December

11, 2019, R.B.C.K. referred customers to Sterling and then EVO for processing services by

marketing R.B.C.K.'s POS Software as compatible with Sterling's and EVO's processing services.

35. As of September 2019, R.B.C.K.'s portfolio with EVO had grown such that there

were approximately 688 pool and spa merchants that had active merchant accounts with EVO.

R.B.C.K.'s Unsuccessful Attempt to Modify the Non-Solicitation Provision

36. In or about September 2019, R.B.C.K. contacted EVO and requested revisions to

the terms of the Non-Solicitation Provision with EVO.

37. Specifically, R.B.C.K. sought to remove the three-year, post-termination obligation

in the Non-Solicitation Provision, in order to permit R.B.C.K. to solicit EVO's customers

immediately upon termination of the Referral Agreement.
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38. EVO rejected those proposals, and no revised terms were ever agreed to.

De Facto Merger of R.B.C.K. and RB Retail

39. In late October 2019, almost immediately after its failed attempt to modify the Non-

Solicitation Provision, R.B.C.K. sold substantially of its assets, including its customers and

customer list, to RB Retail (the "Transaction").

40. Upon information and belief, the Transaction was a fraudulent attempt by R.B.C.K.

to avoid its obligations under the Agreements, including the prohibition against soliciting EVO's

customers.

41. Shortly after the Transaction, R.B.C.K. ceased its business operations, including

servicing any customers.

42. Upon information and belief, R.B.C.K. and RB Retail have common shareholders,

officers, directors and employees, including without limitation Rick Brunori (the president of both

companies) and Rachel Printz (the executive director of both companies).

43. R.B.C.K. and RB Retail have substantially similar names, including that both

entities are named for their common founder, Rick Brunori.

44. Upon information and belief, RB Retail sells and operates the same POS Software

that R.B.C.K. had been selling and operating.

45. RB Retail has the same office address as R.B.C.K., namely 3824 Northern Pike,

Monroeville, Pennsylvania.

46. RB Retail has the same phone number as R.B.C.K., namely 866-224-7225 for

"Tech"
and 866-933-9099 for "Sales".

47. Some or all of RB Retail's employees utilize the same email addresses as those

used when they were employed by R.B.C.K.
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48. RB Retail acknowledges on its website that it is the same entity as R.B.C.K.,

specifically advertising on its "Open
Positions"

webpage that "RBCK Enterprises is a rapidly

growing team that eagerly seeks out new
customers...."

49. The Transaction resulted in a de facto merger of R.B.C.K. and RB Retail, and/or a

mere continuation of R.B.C.K. under RB Retail's name.

50. Fullsteam represents on its website that it seeks to integrate credit and ACH

payment processing into the software system it owns, such as RB Retail.

51. Fullsteam is a competitor of EVO.

52. As such, the Transaction, including the customer list sold by R.B.C.K. to RB Retail

which contains the identity of EVO merchants and is EVO's confidential information (and which

was property of EVO as per the Referral Agreement), was of substantial value to Fullsteam.

53. By reason of the foregoing, RB Retail and Fullsteam are obligated to comply with

the Referral Agreement, including the Non-Solicitation Provision, and the Confidentiality

Agreement.

Breaches of the Agreements

54. On or about December 11, 2019, R.B.C.K. sent a termination letter terminating the

Referral Agreement.

55. Pursuant to paragraph 6.1 of the Referral Agreement, the termination became

effective thirty (30) days after written notice of termination was sent.

56. Pursuant to the terms of the Non-Solicitation Provision, said provision remained in

effect for a period of three (3) years after termination, or until January 10, 2023.
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57. In violation of the Non-Solicitation Provision, both before and after the termination

of the Referral Agreement, Defendants solicited and took action that caused various pool and spa

merchants of EVO to cease using EVO's services.

58. Between September 2019 and May 2020, at least 114 of the pool and spa merchants

that were originally in R.B.C.K.'s portfolio ("Pool Merchants") have closed their accounts with

EVO, and another approximately 33 Pool Merchants ceased all processing activity with EVO,

thereby effectively closing their accounts.

59. Upon information and belief, all of the aforementioned Pool Merchants who closed

their accounts and/or ceased processing activity with EVO have switched to Defendants for their

processing needs.

60. Upon information and belief, Defendants continue to solicit and take action

intended to cause Pool Merchants to cease using EVO's services.

61. Upon information and belief, as part of their wrongful solicitation of EVO's

customers, Defendants have represented to such customers, among other things, that:
Defendants'

systems were better integrated for the Pool
Merchants'

use and the Pool
Merchants'

existing POS

software; Defendants would match or beat EVO's prices; switching from EVO to Defendants was

"required"
by the Pool

Merchants'
POS Software, even though the software was the same software

used by R.B.C.K. and marketed by R.B.C.K. as compatible with EVO's processing system.

62. In breach of the Agreements, Defendants utilized EVO's confidential information,

including without limitation its customer list and pricing information, to solicit EVO's customers

and to cause those customers to cease using EVO's services.
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FIRST CAUSE OF ACTION
(BREACH OF CONTRACT)

63. EVO repeats and realleges each and every paragraph of this complaint as though

fully set forth herein at length.

64. R.B.C.K. entered into the Agreements with EVO.

65. Upon information and belief, RB Retail is the alter ego and/or mere successor of

R.B.C.K.

66. Defendants are jointly obligated to comply with the terms of the Agreements,

including the Non-Solicitation Provision.

67. Plaintiffs fully performed all of their obligations under the Agreements, except as

waived or excused by Defendants.

68. Defendants materially breached the Agreements by using EVO's confidential

information, soliciting EVO's merchants, and taking action that caused and/or was intended to

cause EVO's customers to terminate their relationship with EVO.

69. As a result of
Defendants'

breach of the Agreements, Plaintiffs expended, and

continues to expend
attorneys'

fees and costs in order to enforce the terms of the Agreement.

70. Pursuant to the terms of the Agreement, Plaintiffs are entitled to the recovery of

their reasonable
attorneys'

fees, costs and disbursements, including those incurred in establishing

the amount of their fees, costs and disbursements, in an amount to be determined by the Court but

in excess of the jurisdictional threshold of this Court.

71. As a result of the actions of Defendants, Plaintiffs have been damaged in an amount

that is presently unknown and will be determined at trial, but is in excess of the jurisdictional

threshold of this Court.
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SECOND CAUSE OF ACTION
(PERMANENT INJUNCTION)

72. EVO repeats and realleges each and every paragraph of this complaint as though

fully set forth herein at length.

73. Defendants are presently violating EVO's rights under the Agreements, and will

imminently further violate its rights, by continuing to solicit EVO's customers and taking action

that will cause and/or is intended to cause EVO's customers to terminate their relationship with

EVO.

74. Plaintiffs have incurred and will continue to incur irreparable harm to its business

because of Defendants'
actions.

75. EVO has no adequate remedy at law.

76. EVO will suffer serious and irreparable harm absent an injunction

preventing Defendants from soliciting EVO's customers and/or taking any action that will cause

and/or is intended to cause EVO's customers to terminate their relationship with EVO.

77. The equities are balanced in EVO's favor.

78. By reason of the foregoing, EVO seeks a permanent injunction enjoining

Defendants, as well as their parents, affiliates, agents, successors and assigns, from: (i) utilizing or

disclosing any of EVO's confidential information to third parties, or utilizing EVO's confidential

information for
Defendants'

own benefit, including but not limited to the names, telephone

numbers, addresses, biographical information, or compensation or fee arrangements of any of

EVO's clients, as well as EVO's customer list and pricing information; and (ii) soliciting or contacting

customers of EVO or its affiliates, including the Pool Merchants, and/or taking any action that will

cause or is intended to cause EVO's customers to terminate their relationship with EVO.
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THIRD CAUSE OF ACTION

(CONVERSION)

79. EVO repeats and realleges each and every paragraph of this complaint as though

fully set forth herein at length.

80. EVO created and cultivated its confidential information, including its confidential

protected list of merchants, at substantial effort and expense.

81. EVO owns and has the exclusive right to possess and use its confidential

information.

82. R.B.C.K., as part of the Transaction, wrongfully misappropriated EVO's

confidential information, including its protected list of merchants, and gave and/or sold same to

RB Retail, without EVO's consent.

83. R.B.C.K. thus took unauthorized acts and have wrongfully exercised dominion and

control over EVO's property, and converted it to their own use and benefit.

84. R.B.C.K.'s actions have deprived EVO of its right to the exclusive use of its

property, and that deprivation is inconsistent with EVO's ownership of the property.

85. As a result of R.B.C.K.'s actions, EVO has already suffered substantial economic

damages, including without limitation the loss of merchant accounts as well as the loss of good

will, and EVO is entitled to recover against R.B.C.K in an amount that is presently unknown and

will be determined at trial, but is in excess of the jurisdictional threshold of this Court.

FOURTH CAUSE OF ACTION

(AIDING AND ABETTING CONVERSION)

86. EVO repeats and realleges each and every paragraph of this complaint as though

fully set forth herein at length.
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87. RB Retail had actual knowledge that R.B.C.K. did not own EVO's confidential

information, and of R.B.C.K.'s conversion of EVO's confidential information, including by virtue

of the involvement of Rick Brunori, Rachel Printz and/or other common officers and directors of

both R.B.C.K. and RB Retail in the conversion.

88. RB Retail gave substantial assistance to R.B.C.K. in the conversion of EVO's

confidential information, including by purchasing and/or accepting the transfer of same in

connection with the Transaction and using the confidential information for its own benefit.

89. As a result of RB Retail's actions, EVO has already suffered substantial economic

damages, including without limitation the loss of merchant accounts as well as the loss of good

will, and EVO is entitled to recover against RB Retail in an amount that is presently unknown and

will be determined at trial, but is in excess of the jurisdictional threshold of this Court.

FIFTH CAUSE OF ACTION

(TORTIOUS INTERFERENCE WITH CONTRACT)

90. EVO repeats and realleges each and every paragraph of this complaint as though

fully set forth herein at length.

91. The Agreements are valid contracts existing between EVO and R.B.C.K.

92. RB Retail had knowledge of the Agreements.

93. RB Retail intentionally induced R.B.C.K. to breach the Agreements, without

justification, by arranging for R.B.C.K. to sell and/or transfer EVO's confidential information to

RB Retail and by using such confidential information to solicit EVO's customers.

94. As a result of the foregoing, EVO has sustained damages in an amount to be

determined at the trial.
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