FILED: WESTCHESTER COUNTY CLERK 06/11/2021 04:14 PM
NYSCEF DOC. NO. 95

INDEX NO. 69441/2019

RECEIVED NYSCEF: 06/11/2021

To

commence the statutory time
period ofappeals as ofright pursuant
to (CPLR 55 l3 [a]), you are advised to
serve a copy of this order, with notice
of entry, upon all parties.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER: COMMERCIAL DIVISION

X
SOU'IIIWIND CAPITAL FLINDING GROUP, LLC
Index No. 6944112019
Motion Seq. No. 2&3
Motion Datc: 4/7/21

Plaintiff,
- against

DECISION & ORDER

-

COD USA, INC., d/b/a/ CREATIVE OUTDOOR
DISTRIBUTOR. HEATHER E. SMULSON
Defendants.

x
WALSH,

J.

Defendants COD USA, Inc. d/b/a Creative Outdoor Distributor ("COD" or "Creative") and
Heather E. Smulson ("Smutson") (together "Defendants") move this Court for an order granting
summary judgment pursuant to CPLR 3212 or, altematively, dismissing the Complaint pursuant

to CPLR 32ll(a)(10) in its

entirety. Plaintiff Southwind Capital Funding Group, LLC
("Southwind" or "Plaintiff') opposes Defendants' motion and moves for an order striking
Defendants' Answer and pursuant 1o CPLR 3212 granting summary judgment in favor of the
Plaintiffon its First Cause of Action for breach ofcontract and on its Third Cause of Action against
Smulson based upon an executed personal guaranty. Delendants oppose Plaintifls motion. These
motions have been consolidated for purposes of deliberation and determination, and the e-filed
documents listed in NYSCEF by Documents Numbers 54-94 were read on these motions.
Upon the foregoing papers, it is ordered that Defendants' motion for summary judgment
is denied, its motion pursuant to CPLR 321l(a)(10) is denied, and Plaintiff s motion for
summary judgment is granted, as set forth more fully herein.

BACKGROUND
This action was initiated by the filing of a Summons and Complaint by Southwind on
November 26. 2019. In this action. Plaintiffseeks to recover from COD based on its alleged breach
ol'two financing agreements, specifically merchant cash advance agreements, entered into on
February 13, 2Ol'1 and March 9, 201 7 (the "Merchant Agreements" or "MCAs") and from
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Smulson based on her breach of the personal guaranty she executed guaranteeing COD's
performance under the MCAs. On February 6,2020, COD filed its Verified Answer. On May 4,
2020, Defendants moved to dismiss Plaintifls Complaint pursuant to CPLR 321l(a)(3), arguing
that Plaintiff did not have standing to commence the proceeding because it is a foreign corporation
doing business in New York without authority to do so and is therefore baned by BCL $ I 3 l2 and
LLCL $808. They also asked the Court to direct Plaintiff pursuant to CPLR 8503 to post an
undertaking of$2,500 as security for costs. In an Order dated September 24, 2020, the Court denied
Defendants' motion to dismiss but required Plaintiffto post an undertaking in the amount of$ 1,500
(the "MTD Decision"). On November 3,2020, Smulson filed her Answer, which is identical to
COD's Verified Answer. On October 8,2020, Defendants filed a Notice of Appeal of the MTD
Decision to the Appellate Division Second Department via Order to Show Cause seeking to
temporarily stay all lower court proceedings (NYSECF Doc. No. 45). Southwind then registered
as a tbreign corporation within the State of New York and, following the completion of discovery
between the parties, Southwind filed its Note ol Issue on December 30,2020, and the instant
motions ensued.

THE, PARTIES' PLEADINGS

l.

Plaintiff's Verilied Complaint

Ptaintiff atleges that on February 13,2017 and March 9, 201 7, it entered into two Merchant
Agreements with COD, both of which were individually guaranteed by Smulson and that, under
the Merchant Agreements, COD received $315,000 in total funding and in retum COD was to
repay Plaintiffthrough fixed payments based upon its accounts receivables, known in the financial
industry as MCAs (Compl. at tl 2). It alleges that, on May 1,2017, COD defaulted on both of these
MCAs and Plaintifl instituted this action to recover the sums allegedly due and owing to Plaintiff
as well as the costs and attomeys' fees incurred by the prosecution of this action. (id at fl 3).

Plaintiff states that, on February 13,2017, the first MCA contract was formed between
PlaintilT and COD to provide COD with $l10,000 dollars in financing via a contract entitled
"Merchant Agreement" (id at !l 8, Ex. A). It further states that, on March 9, 2017, the second MCA
contract was formed between Plaintiff and COD to provide COD with an additional $205,000
dollars in MCA financing (id. al\9, Ex. B). According to Plaintiff, under both MCA agreements,
Smulson personally guaranteed the payments. Plaintiff alleges that under these two MCAs, it
provided COD with funding which required repayment through a percentage share of COD's
fu(ure accounts receivables amounting to daily payments of $699 with respect to the MCA dated
February 13,2Ol7 . and $999 with respect to rhe MCA dated March 9,2017 (id. at fl 10). Plaintiff
also alleges that under the two MCAS, in the event COD defaulted by failing to make the daily
payment through Automated Clearing House ("ACH") defrned infra, the full amount owed to
Plaintilf could then be accelerated without notice (ld at fl 1l).
Plaintiff alleges that, on February 15,2017, COD was funded, by wire transfer, S110,000
dollars pursuant to the MCA agreement entered into on February 13,2017, and that, as ofthe date
of the Verified complaint, coD had an unpaid balance of $130,671 dollars on this MCA (ld. at fl
12, Ex. C). Ptaintiff further alleges that, on March 10,2017, COD was funded, by wire transfer,
2
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$205,000 dollars pursuant to the MCA agreement entered into on March 9, 2017. Curently, COD
has an unpaid balance of $272,535 dollars on that MCA (ld at fl I 3, Ex. D).

According to Plaintiff, on May I , 201 7, COD defaulted on both MCAs by failing to make
payment. At that point in time, COD had paid $69,614 dollars in total payments with respect to
the two MCA agreements resulting in a total unpaid balance of $404,206 (id. at{" 14). Plaintiff
states that by defaulting on its obligations pursuant to the two MCA agreements, COD is currently
indebted to Plaintiff in the amount of$404,206 dollars, together with legal fees, costs, and statutory
interest (ld at fl l5).

As its First Cause of Action, for breach of contract, Plaintiff alleges that pursuant to the
MCA agreements dated February 13, 2017, and March 9,2017, COD agreed to make payment
until the total balance was paid. Plaintiff contends that COD paid $69,614 dollars prior to
deiaulting on its obligations pursuant to the two MCA agreements (ld at flfl l6- 1 9). Plaintiff alleges
that it fully performed under the two MCA agreements and has suifered damages in the amount of
$404,206 dollars, plus interest, costs, and attomey's fees incurred in the prosecution ofthis action
(d atllfl 19-20).

As its Second Cause of Action for account stated, Plaintiff alleges that Plaintifl and
Plaintiff s representatives duly issued, sent and mailed statements to COD, which set forth in detail
the default, and requested payment ofamounts due pursuant to the two MCA agreements (ld at fltl
21-22). Plaintiff contends that Defendants received statements from Plaintiff and Plaintiffs
representatives without protest and did not object to them or indicate that they were erroneous in

any respect (id. at 1123). Therefore, it alleges, Defendants acknowledged that the debt owed to
Plaintiff is true and accurate, and that Plaintiff has suffered damages in the amount of $404,206
dollars, plus interest, costs and attomey's fees incurred in the prosecution of this action (ld at flfl
24-2s).
For its Third Cause of Action arising from Smulson's personal guaranty, PlaintifT alleges
that pursuant to the MCAs entered into on March 9, 2017, and February 13, 2017, Smulson
personally guaranteed that COD would perform its obligations thereunder and that she would be
personally liable for any loss suffered by Plaintiff as a result of COD's failure to abide by its
obligations under the MCA agreements (ld at !l 27). Plaintiff claims that COD has defaulted on
the MCA agreements dated March 9,2017 and February 13,2017, and that Plaintiff has been
damaged in the amount of$404,206 dollars, plus interest, costs, and attorneys' fees incurred in the
prosecution ofthis action, or lor an amount to be determined at trial (id. at !l 28).
As its Fourth Cause of Action for unjust enrichment, Plaintiff alleges that it entered into a
business transaction with COD by entering into two MCA agreements and paying valuable
consideration therefore and that it is against equity and good conscience to permit COD to retain
the benefits of the MCA agreements without repayment which has resulted in Defendants' unjust
enrichment in the amount of S245,386 dollars (ld at flfl 30-33).

Finally, Plaintiff seeks attorneys' fees and costs as its Fifth Cause of Action because, it
contends, pursuant to the two MCA agreements, Defendants agreed to reimburse the Plaintiff for

J

3 of 26

FILED: WESTCHESTER COUNTY CLERK 06/11/2021 04:14 PM
NYSCEF DOC. NO. 95

INDEX NO. 69441/2019

RECEIVED NYSCEF: 06/11/2021

all costs associated with Defendants' breach of the two MCA agreements, and the Plaintiffs
enforcement ofthe MCA agreements, including court costs and attomeys' fees (id at lJfl 34-37).

2.

Defendants'Answers

On February 6,2020, COD filed its Verified Answer to the Verified Complaint denying its
material allegations and asserting various affirmative defenses. On November 3,2020, Smulson
filed her Answer to the Verified Complaint denying its material allegations and asserting various

affirmative defenses.

PLAINTIFF'S MOTION FOR

a.

SU MMARY

JUDGMENT (MOT. SEO. NO.

OO2)

Statement of Materiol Facts

According to the parties' Statements of Material Undisputed Facts, the following facts are
not in dispute for the purposes of Plaintifls motion:
On or about February 13,2017, COD entered into an MCA dated February 13,2017, with
Southwind for funding in the amount of $ 1 10,000 (Ptf s SUMF at fl l).

2.

Simultaneously with the execution of the above MCA, COD's Chief Executive Officer,
Defendant Smulson, signed a personal guaranty with respect to the performance of COD
under the MCA agreement (id. atl2).

3.

On or about March 9,2017, COD entered into a second MCA agreement dated March 9,
2017, with Southwind for additional funding in the amount of $205,000. Simultaneously,
Smulson signed a personal guaranty with respect to the performance of COD under the
aforesaid MCA agreement (ld at fl 3).

4.

The first MCA agreement dated February 13,2017 required that COD pay Southwind the
amount of $699 daily (Monday through Friday) until the total sum of $166,320 was paid

(id. atl4).

5.

The second MCA agreement dated March 9,2017, required that COD pay Southwind in
the amount of $999 daily (Monday through Friday) until the total sum of $307,500 was
paid (id at !f 5).

6.

Pursuant to the MCA agreemenls, the parties designated certain Bank of America accounts

ending in #6566 with funds generated from accounts receivable wherein Southwind,
through its servicing agent GMA USA, Inc. C'GMA'), was aulhorized to withdraw via
ACH daily payments of $699 and $999 without interruption (id. atll6).

7. On Monday, May l,

2017, Southwind's agent GMA was unable to process ACH
withdrawals with respect to daily payment of either $699 or $999 from COD's designated

4
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account, which was prior to satisi/ing COD's payment obligations
$307,500; thus, constituting a delault (id. atl7).

of $166,230

and

8.

In connection with the Forbearance Agreement, Defendants COD and Smulson executed
an Affidavit of Confession of Judgment admitting to 'loint and severally liability" with
respect to its defaults under Southwind's MCAs dated "2113117" and "319/17," which is
the subject ofthis action (ld at fl 9).

b.

Plaintiff's Contentions in Support of lts Motion

In support of its motion, Plaintiff submits: (1) a

corrected Rule 19-a Statement of
Undisputed Material Facts; (2) an affidavit of Nicolas Cura (Managing Partner of Southwind),
swom to on February 25,2021 ("Cura Aff."), together with its annexed exhibits; and (3) a
memorandum of law dated February 26,2021 ("Plf s Mem.").
In his affidavit, Cura avers that he has personal klowledge of the facts and circumstances
set forth in his affidavit, including by reason of his examination of the books and records of
Southwind pertaining to two MCA accounts which were created and maintained by Southwind in
the regular course of its business under his supervision, custody and control (Cura Aff. at fl 1). He
states that, due to the scope of his responsibilities with Southwind, he is fully familiar with the
manner and method by which Southwind maintains its normal business books and records,
including computer records of defaulted accounts (id. at I2). He avers that he possesses and
otherwise has access to the necessary business records via an online programming platform also
utilized by Southwind's agent and service provider, GMA. Cura states that the books and records
are made in the course ofregularly conducted business activity at or near the time the events they
purport to describe occurred, by a person with knowledge of the facts and events and it was the
regular practice of that business activity to make such books and records (ld). He avers that the
contents of his affidavit are true and correct based upon his personal knowledge ofthe processes
by which Southwind maintains its business books and records (id).

According to Cura, COD, through Smulson, signed and delivered two MCAs dated
February 13,2017, and March 9,2011, with respect to total funding of $110,000 and $205,000
(id. atn g. He states that prior to distributing the aforementioned funds to COD, Southwind was
required to satisfi, two balances of $13,958 and $79,230 with respect to two prior MCA accounts
from third-party funders and contends that "the subject MCAs could be considered a 'renewal' of
two (2) prior MCAs" (ld). Cura avers that, upon being funded, from February 16, 2017, through
April 28, 2017, COD generated daily ACH payments, in accordance with the terms and conditions
of the MCA agreements but that, on May 1, 2017, COD failed to permit the daily ACI{ payments
and that "it is our understanding Creative's Bank of America account was closed" (ld at !f 5). Cura
contends that this constituted a material breach under fl 1.1 ofthe MCA agreement because ACH
withdrawals could not be effectuated by Southwind's service provider GMA and attaches a copy
of the Creative's Payment History with respect the subject MCAs as an exhibit (ld, Exs. J, K).
Cura states that it is his "understanding that Creative paid the total sum of $22,900 in
connection with a forbearance agreement that, admittedly, Southwind was unaware of, but was
5
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otherwise incorporated into the agreement by name" (id. atlt 6).ln any case, Cura contends that
Southwind received no part of the $22,900 paid under the Forbearance Agreement, which he
argues was otherwise terminated due to the failure to comply with the payment terms (id). He
avers that Southwind's service provider, GMA, advised him that the amounts paid by Creative
were credited to the accounts of other open MCA balances (ld).
Cura avers that, based upon Southwind's records, COD owes the sum of $130,671 with
respect to the MCA dated February 13,2017 and $2'12,535 with respect to the MCA dated March
9, 201 7, which totals $404,206 owed. As such, he contends, Southwind is entitled to judgment in
the amount of $404,206 together with interest and costs from the date of breach of May l, 201 7

(id. atlT).
As its legal argument, Southwind contends that it has established aprimafacie entitlement
to summary judgment for breach of contract, that Defendants' Answers are without merit,
including their alfirmative defenses, that Smulson isjointly and severally liable with COD under
the personal guaranty, and that the Forbearance Agreement was repudiated by COD. In short,
Southwind bases its motion on the "indisputable and sdmitted default on part ofCreative to repay
two (2) commercial funding agreements between the parties; thus, causing contractual damages
totally $404,206" (Plfls Mem. at 3).

Southwind states that it brought this action after COD defaulted on the two MCA
agreements. According to Plaintiff, an MCA is akin to a factoring financing agreement whereby
the financer funds the commercial business based upon a percentage of its account receivables
(id.). It contends that, with the instant MCAs, the funder Southwind provided financing with the
promise that repayment would be made vis-a-vis incremental payments made on a daily basis via
the ACH. Plaintiff argues that these payments would be generated from its accounts receivable;
however, this payment arrangement was incontrovertibly breached by Creative. Specifically,
Plaintiff argues that, on February 13,2017, the parties entered into an MCA agreement that
required that Southwind fund the sum of$l10,000. On March 17, 2017, it contends, the parlies
entered into a second MCA agreement which required that Southwind fund the sum of$205,000
(id. at 3-4). According to Plainliff, the combined funding equates to the sum of $315,000 in total
funding because a portion of the Southwind funding was used to satisry two prior MCAs with
balances of $79,230 and $ 12,958 (id. at 4). Plaintiff argues that, in return, Creative was obligated
to repay Southwind through fixed daily payments in the amounts of$699 and $999 respectively,
and that these payments would be automatically deducted from Creative's designated bank account
on a daily basis, until the total sum of $473,820 was repaid (ld). Plaintiff further argues that, on
May l, 2017 , less than three months after being funded, Creative defaulted under both MCA
agreements.

Following a recitation of the background and procedural posture of the case, Plaintifl
moves for summary judgment on its First Cause of Action for breach of contract and its Third
Cause of Action against Smulson based upon an executed guaranty (id. at 6).1 Plaintiff contends
I As Plaintiff has not moved for summary judgment on its Second Cause of Action for account
stated or Fourth Cause of Action for unjust enrichment, the Court will not address these causes
6
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that an MCA is akin to a promissory note, since it acknowledges the existence of a debt and
otherwise requires repayment of same and therefore, in such a case, a plaintiffis required to prove:
( I ) the existence of the promissory note; and (2) default in payment order to establish a prima.facie
entitlement to summary judgment (id). Plaintiff further contends that a primofacie entitlement to
judgment as a matter of law is achieved by submitting the promissory note, which contains an
unconditional obligation to pay, and proofofthe Defendants' failure to make payments on the note
according to its terms (id. at 6-7).

Plaintiflargues that the parties unquestionably entered into two MCA agreements, which
required payments in the amount of $699 with respect to the MCA dated February 1 3, 20 I 7 C'MCA
#1") and $[9]99 with respect to MCA dated March 9,2017 ('MCA #2"). It contends that these
payments were required to be made by way ofACH transfers, without disruption from its business
account dedicated to the intake of its receivables (id. al7).
Plaintiff contends that within a couple of months of making the firsl payment, on May I ,
2017, ACH daily withdrawals were repeatedly rejected thus causing COD to default in payment
terms (ld ). lt argues that, under the terms of the MCAs, Creative defaulted, because on May 1,
201 7, Southwind, through its designated agent GMA, was unable to "withdraw the specified
[payments] by ACH debiting [Creative's] account," as provided under fl I .l of the MCAs,
constituting an "Event of Default" under fl 3.1 of the MCAs (ld). According to Plaintiff the total
sums paid with respect to both MCAs equated to $69,614; however, as a result of the alleged
default in payment, there is a balance due and owing of $130,671 with respect to MCA #1 and
$272,535 with respect to MCA #2 (id ). Plaintiff contends that this balance was "due and payable
immediately" and "without notice" upon default under the MCAs (id. at7-8, citjrg fl l I1 of the
MCA agreements]). Plaintiff argues that the total balance due and owing Southwind with respect
to MCA #l and MCA #2 equates to $404,206 and as a result, Southwind is also entitled to costs
and reasonable attomeys' fees, as provided in the MCA agreements (id. at 8 [citing \ l.l I of the
MCA agreement]). Southwind therefore contends that the Court should award summary judgment
for the sum certain amount in the amount of $404,206 pursuant to its Second Cause of Action for
breach ofcontract against COD, together with costs and interest (id).

Next, Plaintiff argues that the Defendants' Answers are meritless, including their
affirmative defenses, in light of the fully executed MCAs (ld). Plaintiff argues that Def'endants'
"self-serving and conclusory allegations" are insufficient to raise a triable issue of fact, that they
are not required to respond to the alleged affirmative defenses, and that Defendants' Answers
should be stricken (id). Plaintiffthen proceeds to present its arguments in response to Defendants'
affirmative defenses (ld at 8-9).

ofaction. However, the Court notes that when the complaint alleges an express, enforceable
contract that controls the parties' relationship, a claim for unjust enrichment will be dismissed
(Zurakov v Register.Com, (nc.,304 AD2d 176,182 [st Dept 2003] ["[t]he motion court
properly dismissed plaintifls claim for unjust enrichment since there is no dispute that a written
contract exists or that it covers the subject matter of plaintifls ctaims"l).
7
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Third, Plaintiff contends that Smulson is jointly and severally liable with COD under the
personal guaranty which it argues is clear and unambiguous on its face and, by its language,
absolute and unconditional such that Smulson is conclusively bound by its terms absent a showing
olfraud, duress or other wrongful act in its inducement (rd at 10). Southwind argues that Smulson
is personally liable based on evidence that she separately signed in her personal capacity next to
the words "Owner/Guarantor" on pages 7 and 8 ofthe MCAs, provided her personal social security
number next to her name, and signed the "Personal Guaranty of Performance" making clear that
she would be held personally liable should the "Merchant [Creative] fail to make payment or
perform any obligation under the Merchant Agreement" (id). Therefore, Plaintiff argues that
Smulson should be held individually liable for the sum of$404,206 (id).
Finally, Plaintiff argues that the Forbearance Agreement was repudiated by COD (id at
l0- I l). It contends that several months after COD defaulted on the MCAs, in December of 2017,
Southwind's servicing agent GMA retained counsel, Douglas Robinson of RTR Recovery, who
negotiated and otherwise entered into a 5-page Forbearance Agreement with COD's representative
Cori Lee (fu/ at I I ). Plaintiff contends that this agreement modified the MCAs by: (l) discounting
sums owed Southwind by approximately 20%o; and (2) changing repayment terms from a daily
basis to weekly (ld). Plaintiff argues that the Forbearance Agreement would have constituted a
global modification with Southwind and three other MCA funders (which included Endurance
Capital Partners, LLC, One Capital Partners, LLC, and Express American, LLC) (ld ). Plaintiff
states that "through some contusion ostensibly created by the multiple parties involved; Southwind
was originally unaware olthe Forbearance Agreement and otherwise did not receive any portion
of the $22,900 remitted by Creative during the forbearance period (12117117- 3l19l18)" (id.). lt
argues that "upon Southwind's knowledge ofthe Forbearanca Agreement, Southwind's Managing
Partner, Nicolas Cura, ceased ongoing collection effortIs] and was more than willing to cooperate;
however, [by] that time the required weekly payments under the Forbearance Agreement had
already been breached and the resolution otherwise proved unsuccessfut" (ld).

Plaintifl further contends that, simultaneous with the Forbearance Agreement, Smulson
signed an Affidavit of Confession of Judgment, admitting to default under the MCA agreements
ll'12).
and her own personal liability, including with respect to Southwind's MCAs (id.
^t
Therefore, Plaintiff contends, both Defendants are liable as a matter of law because they
indisputably entered into the MCA agreements at issue, which Defendants admittedly breached
(id). Plaintiff further contends that there is indisputable documentary proof that COD defaulted
on its payment arrangement terms and that Smulson guaranteed performance ofthose terms (id. at

l l-12).

c.

Defendants' Conlerrtions in Opposilion

ln opposition, Defendants submit an afhrmation from their counsel, Michael J. Langer,
Esq.. dated March 19, 2021 ("Langer Opp. Aff."). In it, Det-endants contend that the affidavit of
Brian Horowitz and Langer's affirmation of law submitted in support of Defendants' pending
dispositive motion presents "significant legal and factual defenses which not only preclude
summary judgment in Plaintiff s favor but also warrant dismissal of this action" (id. at 2). They
reiterate their argument that the existence ofthe Forbearance Agreement, which they contend is a
"specifically negotiated consolidation of various debts and obligations with multiple creditors, a
8
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negotiated compromise ol that debt, and a vacatur of all existing judgments and liens, not only
warrants a reduction of the claimed outstanding debt owed due to the negotiated reduction ofthe
debt as well as payment thereon (said paymenl admitted by Plaintiff's principal Nicolas Cura in
his ffidavit at paragraph d), but also wamants dismissal of this action due to Plaintiffs failure to
join those other creditors" (id. at 2-3). They contend that "application of the already made
payments and for which receivables they were credited will affect everyone's rights, Defendants'
and the creditors' alike" and that Cura's statement in his affidavit that he was advised by GMA,
without an affidavit from a representative of GMA, that Defendants had made payments but that
the funds had been applied to other creditors is hearsay (id. at 3). Defendants argue that Cura's
statements "prove Defendants' point that the failure to join all creditors and GMA must result in
dismissal" (i d. aI 3 -4).

d, Plaintiff's Contentions in Reply
In further support of its motion, Plaintiff submits a memorandum of law in opposition to
summary judgment by Defendants and reply in suppo( of summary judgment, dated Aprit 1.2021
("Ptf s Opp. Mem."), which is summarized below.

DEFENDANTS' MOTION FOR SUMMARY JUDGMENT ( MOT. SE () . NO.003 )

a.

Stdtement of Mdterial Facts

According to the parties' Statements of Material Undisputed Facts, the following lacts
are not in dispute for the purposes of Def'endants' motion:

L

A Forbearance Agreement was executed by and on behalf of the pa(ies,
non-parties (Defs' SUMF at fl 1).2

2.

The specific MCAs claimed to be the basis of liability in this case are relerenced in the
Forbearance Agreement (id at fl 3).

3.

Since the execution of the Forbearance Agreement, various payments have been made and

as

well

as various

to the outstanding debt for all

creditors, which have been specifically
acknowledged by the various creditors, including Plainti{f s principal Nicolas Cura, as well
as the attomey (Douglas Robinson, Esq.), collectively representing all of the creditors (id
applied

at fl 4).

, The paragraphs referenced herein coincide

with Defendants' Statement of Material Facts dated
February 26,2021, and Plaintifls Responses to Defendants' Statement of Material Facts dated

April2,202l.
9
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Defendonts' Conlentions in Support of Their Motion

ln support of their motion, Defendants submit: ( I ) a Rule l9-a Statement of Material Facts;
(2) an affirmation from their counsel, Michael J. Langer, Esq., dated February 26,2021 ("Langer
Af1-."), together with its annexed exhibits; and (3) an affidavit from Brian Horowitz (CEO of COD)
swom to on February 26 ("Horowitz Aff.").
In his affidavit, Horowitz states that Plaintiff alleges that "monies are owed based upon the
existence of two merchant cash advance agreements (one dated February 13,2017, and one dated
March 9, 2017)," but contends that Plaintiffhas "failed to advise the Court that there is in existence

particularized Forbearance Agreement (Exhibit "D") which is a
specifically negotiated consolidation of various debts and obligations with multiple creditors, a
negotiated compromise ofthat debt, and a vacatur ofall existing judgments and liens" (Horowitz
Aff. at 'll'll l-3). Horowitz then quotes relevant provisions of the Forbearance Agreement and
contends that the Forbearance Agreement not only consolidated the outstanding debt but reflected
a compromise through which the total outstanding amount of $ I ,046,000 was significantly reduced
to a total of $825,000 for all creditors (id, at I 4). Horowitz avers that "[s]ince that time, various
payments have been made and applied to the outstanding debt for all creditors, which have been
specifically acknowledged by the various creditors, including Plaintiff's principal Nicolas Cura,
as well as the attorney (Douglas Robinson, Esq.) collectively representing all ofthe creditors" (ld.).

a specific, detailed and

According to Horowitz, Plaintiff has completely disregarded the existence, import and
effect ofthe Forbearance Agreement executed years ago by bringing this action for the full amount
of the debt claimed to be owed, and that is improper because "Defendants relied upon the
Forbearance Agreement, performed at least in part thereon, and Plaintiff accepted Defendants'
performance, Iong before this action was commenced" (id. al] 5). Horowitz fu(her contends that
Plaintiff "cannot seek relief at this juncture on its own and without joining the other creditors to
this action, as the failure to do so will cause the existence of multiple and inconsistent outcomes,
before different courts" (ld.). Horowitz argues that Plaintiff is not prejudiced because it could
prosecute the action in another forum with creditors joined, and contends that "[a]ll of the
creditors' rights under the Forbearance Agreement will be affected by this lawsuit, as will
Delbndants' rights" (rd at flfl 7-8). Horowitz states that "[p]roceeding here without all ol the
creditors not only will cause an inconsistency and an elevation ofone creditor's rights over another,
to the massive detriment ofDefendants as well, but also results in the real and actual possibility of
inconsistent outcomes" (id. at !l 8).

In his affirmation, Langer summarizes Defendants' legal arguments and contends that
summary judgment is warranted under CPLR 321 I (a)( 1 0) (Langer Aff. at fl 3). Defendants argue
that the CPLR allows for dismissal of an action when the court determines that it should not
proceed in the absence ofa person who should be a party and that five factors must be considered
in reaching a determination under CPLR 3211(a)(10) , which are: (l) whether the plaintiff has
another effective remedy in case the action is dismissed on account of the nonjoinder; (2) the
prejudice which may accrue from the nonjoinder to the defendant or to the person notjoined; (3)
whether and by whom prejudice might have been avoided or may in the future be avoided; (4) the
feasibility of a protective provision by order of the cou( or in the judgment; and (5) whether an
10
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effective judgment may be rendered in the absence of the person who is not joined (id. at 11 4).
Defendants contend that although a court must consider all hve criteria, no single factor is
determinative in the discretionary analysis of whether an action may proceed in the absence of a
necessary party who is not subject to mandatory jurisdiction and here the application ofthe factors
shows that dismissal is warranted (id.).
Defendants contend that Plaintiffs refusal to join the other creditors to the Forbearance
Agreement warrants dismissal because the Forbearance Agreement was executed over three years
ago, with the outstanding debt consolidated and a compromise significantly reducing the total debt
owed fbr all creditors and, since that time, various payments have been made and applied to the
outstanding debt for all creditors and these payments have been specifically acknowledged by the
various creditors and their collective counsel, including Plaintifls principal, who specifically
acknowledged the reduced debt and the fact that payments were made and applied (id. at n T.
According to Defendants, all of the creditors' rights under the Forbearance Agreement will be
affected by this lawsuit, as will Defendants' rights. As an example, Defendants point ou1 that the
application ofthe already made payments and for which receivables they were credited wilI affecl
everyone's rights, Defendants' and the creditors' alike (id at fl 8). They contend that proceeding
in the absence ofall creditors not only will cause inconsistency and an elevation ofone creditor's
rights over another, to the massive detriment ofDefendants as well, but also result in the real and
actual possibility of inconsistent outcomes, warranting dismissal (id).
Defendants argue that they relied upon the Forbearance Agreement, performed at least in
part thereon, and Plaintiff accepted Defendants' performance, long before this action was
commenced and, therefore, "Plaintiff cannot be permitted to disregard its own agreement and
commence this action [for] the full amount of the debt claimed to be owed" because to do so
"would be massively unfair and prejudicial to Defendants" (id. at J1 9). For these reasons,
Defendants argue that they are entitled to summary judgment in their favor or dismissal of the
action pursuant to CPLR 321 I (a)( l0).

c. Plaintiffs Contentions in Opposition
ln opposition, Plaintiff submits: (l) its Responses to Defendants'Rule l9-A Statement; (2)
an affidavit from Nicolas Cura (Managing Partner for Southwind), sworn to on April l, 2021
("Cura Opp. Aff."), together with its annexed exhibits; and (3) a memorandum of law in opposition
and in lurther support of its motion dated April l, 2021 ("Ptfls Opp. Mem.").

In his affidavit, Cura avers that COD's argument that his statements are baseless because
he was unaware of the Forbearance Agreement while COD was making payments is incorrect and
that, in fact, he has access to all records and a complete payment history during the forbearance
period through its service provider GMA and attorney Douglas Robinson (Cura Opp. Aff. at fl 4).
He states that had Southwind received any payment distribution during the forbearance period
when COD was actually making payments, Southwind would have credited COD for payments
made and that this is one reason why Southwind was unaware ofthe Forbearance Agreement - it
had not received any payment distribution (id at'fl 5). He states that through inadvertence these
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funds were all distributed to other funders, including Endurance Capital Partners, LLC, One
Capital Partners, LLC, and Express Americ an, LLC (id.).
He states that, in any case, the Forbearance Agreement is not the issue at bar; especially
when considering that COD failed to comply with its terms and conditions (id. atl6). He attaches
a copy ofa detailed "Payment History ofCOD During Forbearance Period," which totals $20,000
and otherwise shows numerous instances of "insufficient funds" until June 15, 2018, when COD's
account was "closed" and no further payment could be debited (id, Ex. B). Cura avers that by June
15, 201 8, COD should have made weekly payments totaling $55,000 and maintained an operating
account; neither of which COD complied with (id). Cura contends that, despite having been
unaware of the Forbearance Agreement and having received no distribution during the period
payments were made, Southwind remained willing to continue under the forbearance terms but
that despite his email copied to COD's representative Cori Lee indicating a willingness to continue
payment arrangements under the forbearance COD provided no response whatsoever (id. at117).
He avers that additional attempts to resolve the matter with COD through legal counsel were futile
(id.).

In its memorandum of law in opposition to Defendants' motion and in reply in further
support of its summary judgment motion Plaintiff contends that Defendants' motion to dismiss
under CPLR 321 1(a)( l0) is meritless and that Southwind has established aprirra.facie entitlement
to summary judgment for breach of contract that the Defendants have not successfully rebutted
(Plfls Opp. Mem. at I ). Plaintiff contends that, while Defendants are essentially arguing the
forbearance represents a setllement agreement that includes other MCA funders and without them
as parties the case should be summarily dismissed; in fact, the forbearance is not a settlement

agreement but is merely a forbearance of enforcement remedies under the subject MCA
agreements (id. at 3). Ptaintiff contends that each of the MCA funders incorporated under the
Forbearance Agreement has reserved their own rights and remedies as provided under their
respective MCA agreements, and therefore, there is no basis to havejoined the other MCA funders
in this action (ld ).

Plaintiff next refutes Defendants' argument that the action should be dismissed

because

"various payments" were made under Forbearance Agreement that were not credited to them, and
this will somehow cause "massive" prejudice by pointing to Cura's affidavit in which he avers that
it received no distribution from the payments ($22,900) made by COD and that COD has offered
no evidence demonstrating that it did not receive a credit for payments made during the
forbearance period to other creditors (id. at 3-4). Plaintifl however, states that "Southwind is
willing to provide a prorated credit for payments made during this period by Creative making the
collateral issue moot" (id. at 4).
With respect to Defendants' argument that Plaintiff failed to join necessary parties, Plaintiff
contends that this motion is "merely a delay tactic and to confuse the issues" (id. at 5). Plaintiff
argues that, under CPLR 1001(a), a person or entity ought to bejoined as a party to an action if
such person or entity "might be inequitably affected by a judgment" in the action but that
Southwind did not name other MCA funders that were part ofthe Forbearance Agreement because:
(1) Southwind possesses no legal claim against the other MCA funders to assert jurisdiction over

t2
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them; (2) Southwind is not priry to contractual relationships existing with other MCA funders;
and (3) Southwind retained specified contractual remedies under its own MCA agreements (ld.).
It contends that the Forbearance Agreement "is simply not a settlement agreement superseding
enforcement of rights under the subject MCA agreements" and cites to provisions in the
Forbearance Agreement providing that "RTR and Funders shall have the discretion to enforce fully
any or all of its rights under the Merchant Agreement upon the termination of this Forbearance
Agreement" and that it "merely sets forth the terms and conditions pursuant to which RTR and the
Funders will forbear from enforcing their rights thereunder" (id.). Therefore, Plaintiff contends
that the Forbearance Agreement was conditioned on Defendants' performance (id ).
Plaintiffargues that the other MCA funders maintained their own contractual rights under
their own separate MCA agreements and are not necessary parties because they were not parties
to Southwind's MCA agreements and have no interest in the outcome olthis litigation (id. at 6).
Plaintilf contends that the situation here is differenl lhan in Swezey v Merrill Lynch, Pierce, Fenner
& Smith, 1nc., l9 NY3d 543, 544 [20 ] 2], a case cited by Defendants, which involved a class action
judgment where a missing party had an interest in millions of dollars being held in a U.S. bank
accounr (id. at 6-7).
Southwind argues that COD "glosses over its weekly payment obligation during the
lbrbearance period by saying that it made 'various payments,' but otherwise fails to demonstrate
that it actually complied with the forbearance terms and conditions" (id. al7). Plaintiff contends
that COD's bank account from which the weekly amount of $2,500 was to be automatically debited
was routinely rejected for "insufficient funds," until it was ultimately closed; thereby constituting
a repudiation of the forbearance agreement (ld.). Therefore, Plaintiff argues, it was entitled to
enforce its rights under its MCA Agreements against COD and its guarantor Smulson and was not
required to name other MCA funders in this action (id. at8).

With respect to its breach of contract claim, Plaintiff contends that it is entitled to summary
judgment because it produced prima facie evidence of Defendants' breach by proffering the
existence of the two (2) MCA agreements, which constitutes an unconditional obligation to pay,
and proof of the Defendants' failure to make payments according to its terms (id). Southwind
argues that it has established default of the two (2) MCA agreements based the records showing
the t'ailure to make the required daily payments of $699 and $999 on May l, 2017, and admission
that COD defaulted, as contained in the A{fidavit of Confession of Judgment (id). Therefore,
Plaintiff contends, it is entitled to summary judgment with respect to the default of both MCA
agreements in the amount of$404,206; representative ofbalance due and owing in the amount of
$ I 30,671 with respect to MCA #l and $272,535 with respect to MCA #2 (id. at 8-9).
Plaintiff argues that Defendants have failed to rebut this evidence. According to Plaintiff,
Defendants have offered "collection emails" in response, u,hich Plaintiffcontends are inadmissible
hearsay without any context (id. at 9). While Def'endants claim that Plaintiff s principal Nicolas
Cura "had no knowledge of the Forbearance Agreement," Plaintiffpoints out that Cura was made
aware ofthe Forbearance Agreement several months into the forbearance period and has access to
detailed business records and, in any event, COD repudiated the Forbearance Agreement thus
making the Forbearance Agreement "inconsequential" (id).
t3
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Plaintiff states that it is seeking full payment under the MCA agreement without regard to
the payments made during forbearance period because Southwind did not receive any payment
distribution during the forbearance period; rather, all payments by Creative were inadvertently
distributed to the other MCA funders that COD also owed hundreds of thousands of dollars to
(ld). However, Plaintiff states, "in order to avoid any fact issue considering the weekly payments
made by Creative during the forbearance period, Southwind is willing to provide a prorated credit
of$ I l,5l 1.503 with respect to payments made during the forbearance period, thereby making this
issue entirely moot" (id at 9-10). Southwind, therefore, argues that it "is entitled to summary
judgment in the amount of $404,206, which is representative of balance due and owing of
$130,671.00 with respect to MCA #i and $272,535 with respect to MCA #2, minus pro-rated
credit of $l 1,511.50, for final judgment in the amount due of $392,694.50 together with interest
from date of default May 1,2017" (ld at l0).
Finally, Plaintiff contends that Smulson is personally liable under the guaranty and that
"there is nothing contained in the Defendants' opposition papers to summary judgment with
respect to personal guaranty indisputably executed by Smulson" and that she "signed both MCA
agreements as an unconditional personal guarantor and otherwise agreed to bejointly and severally
liable with Creative" (id ).

d.

Defendanls' Contenlions in Further Support of Their Motion

In fu(her support of Defendants' motion, they submit a Reply Affirmation from their
counsel, Michael J. Langer, Esq., dated April 7,2021 ("Langer Reply Aff."), together with an
annexed exhibit.

In the affirmation, Defendants reiterate their position that "the specific, detailed

and
particularized Forbearance Agreement is a specifically negotiated consolidation of various debts
and obligations with multiple creditors, and a negotiated compromise of that debt, which warrants

of the claimed outstanding debt owed due to the negotiated reduction of the debt as
well as payment thereon," payments which Defendants argue are now admitted by Cura (id at $
3). They contend that "Plaintiffs failure to recognize that its own debt is now not only reduced
but intertwined with others proves Defendants' motion and the relief sought under CPLR
321l(a)(10) is therefore well-warranted" (id.). Defendants contend that joinder of other creditors
is "a necessary outcome to prevent this Cou( from adjudicating a dispute that is completely
intertwined with numerous other parties" and that "[a]lt of the creditors' rights under the
Forbearance Agreement will be affected by this lawsuit, as will Defendants' rights" (id at fl 4).
Defendants argue that application of the already made (and admitted to be made) payments, and
for which receivables to which they were credited will undeniably affect everyone, and proceeding
here in the absence of all creditors not only will cause an inconsistency and an elevation of one
creditor's rights over another, to the massive detriment of Defendants as well, but also results in
the real and actual possibility of inconsistent outcomes (ld ).
a reduction

'Southwind states that it was entitled to 38.5% ofthe total payments of$29,900 made by
Creative during forbearance or the prorated amount of $ I I ,5 I 1 .50.

l4
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Defendants also argue that, because Cura averred that he was informed by non-party GMA
that the funds paid by COD were applied to the other creditors, GMA needs to bejoined as a party
as well (rd at f 5). Therefore, they contend, Plaintiff s failure to join all the creditors in this action
constitutes a basis for summary judgment in Defendants' favor or dismissal of the action pursuant

to CPLR 3211(a)(10).

DISCUSSION

A.

Summary Judgment Standard of Review

The proponent of a motion for summary judgment "bears the initial burden of
demonstrating its prima facie entitlement to the requested relief' (Reyes v Arco ll'entworth Mgt.
Corp.,83 AD3d 47 [2d Dept 201 l]; see also Alvarez v Prospect Hosp., 68 NY2d 320 [1986]). The
moving pa(y must tender sufficient evidence to demonstrate as a matter of law the absence of a
material issue offact. Failure to make that initial showing requires denial ofthe motion, regardless
ofthe sufficiency ofthe opposing papers (lVilliam J. Jenack Estate Appraisers & Auctioneers, lnc.
v Rabizadeh,22 NY3d 470 l20l3l; Vegd v Restani Constr, Corp., 1 8 NY3d 499 l20l2l).
Once the moving party has made a prima /acie showing of entitlement to summary
judgment, the burden of produclion shifts to the opponent, who must go forward and produce
sufficient evidence in admissible form to establish the existence of a triable issue of fact or
demonstrate an acceptable excuse for failing to do so (fleye.s, 83 AD3d at 47; Jacobsen v New York
Ciry Health & Hosps. Corp.,22 NY3d 824l20l4l). A party opposing summary judgment may not
rest on mere conclusion or unsuppo(ed assertions; rather, the party must "affirmatively
demonstrate the merit of its claim or dei-ense" (Collado v Jiacono, 126 AD3d 927 l7dDept20l5l;
,l984],
qffd 62 NY2d 938 [1984]).
Sun You Ko v Lincoln Sav. Bank,99 AD 2d 943 [ st Dept
is not the lunction of a cou( deciding a summary judgment motion to make credibility
determinations or findings of fact, but rather to identiry material triable issues of fact (or point to
the lack thereot)" (Vega, I 8 NY3d at 499).

"lt

Since summary judgment is a drastic remedy,

it should not

be granted where there is any

doubt as to the existence of a triable iswe (Pizzo-Juliano v Southside Hosp.,129 AD3d 695 [2d
Dept2}lil, quoting Andre v Pomeroy,35 NY2d 361 [197 4l; William J. Jenock Estote Appraisers
& Auctioneers,22 NY3d 470 [2013]). Thus, when the existence ofan issue offact is even arguable
or debatable, summary judgment should be denied (Collado, 126 AD3d 927 quoting Ruiz v Gr|/fin,
7l AD3d ll12 [2d Dept 2010]). ln reviewing a motion for summary judgment, the court must
accept as true the evidence presented by the nonmoving party and must deny the motion "ifthere
is any doubt as to the existence ofa triable issue" (Herrin v Airborne Freighl Corp ,30l AD 2d
500 [2d Dept 2003]; see also Stukas v Streiter, 33 AD3d 18 [2d Dept 201 1]).

'fhe threshold inquiry in a motion for summary judgment involving a contract dispute is
vvhetl.rer the contract is free from ambiguity such that its provisions may bc enforced without resort
15
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to extrinsic evidence. The interpretation of an unambiguous contract is a question of law for the
court (Kass v Kass,9l NY2d 554, 566 [998]; Taussig v Clipper Group,2.P., 13 AD3d 166,167
[2004), lv denied 4 NY3d 707 120051; 1550 Fifth Ave. Bay Shore, LLC v 1550 Fifth Ave., LLC,
297 AD2d 781, 783 [2002], lv denied 99 NY2d 505 [2003]). In construing an unambiguous
contract, "the intention may be gathered from the four comers of the instrument and should be
enforced according to ils terms" (Beol Sav. Bank v Sommer,8 NY3d 3l 8, 324 12007i). A contract
is unambiguous if "on its face [it] is reasonably susceptible of only one meaning ...." (Creenfield
v Philles Records, izc., 98 NY2d 562,570 [2002]). Parol evidence cannot be used to create an
ambiguity where the words of the pa(ies' agreement are otherwise clear and unambiguous
(lnnophos, Inc. v Rhodia, S.,4.,38 AD3d 368,369 [st Dept 2007], affd'l0NY3d25 [2008]). "On
the other hand, if it is necessary to refer to extrinsic facts, which may be in conflict, to determine
the intent of the parties, there is a question of fact and summary judgment should be denied"
(American Express Bank, Ltd. v Uniroyol, lnc., 164 AD2d 275,2'/7 [1990), lv denied 77 NY2d
807 [ 991]). "Where consideration ofa contract as a whole resolves an ambiguity created by one
clause, there is no occasion to consider extrinsic evidence of the parties' intenl" (Hudson-Port
Ewen Assoc., L.P. v Kuo,78 NY2d 944,945 l199lD.
The Court of Appeals has emphasized that "'when parties set down their agreement in a
clear, complete document, their writing should ... be enforced according to its terms"' (Vermont
Teddy Bear Co. v 538 Madison Realry Co,, I NY3d 470 ,475 120041, quoting I|'.W.W. Assoc , Inc.
v Giancontieri, TT NY2d 157 [990]). "'[W]here ... the instrument was negotiated between
sophisticated, counseled business people negotiating at arm's length"' (ld, quoting Malter oJ
Ilallace v 600 Partners Co., 86 NY2d 543, 548 [995]) ... "'courts should be extremely reluctant
to interpret an agreement as impliedly stating something which the parties have neglected to
specificalty include"' (id., quoting Rowe v Great Atl. & Pac. Tea Co., 46 NY2d 62,72 [1978]).

"[T]he aim is a practical interpretation ofthe expressions ofthe parties to the end that there
be a 'realization of [their] reasonable expectations"' (Brown Bros. Elec. Contr., Inc. v Beam
Constr. Corp.,4l NY2d 397,400 |9771, quoting I Corbin, Contracts $ l). In examining a contract
to find the pa(ies' intent as to a particular section, a court should read "the entirety of the
agreement in the context ofthe parties' relationship," rather than isolating distinct provisions out
of an entire agreement (Matrer of Riconda, 90 NY2d 733,738 [1997]). Thus, "[t]he rules of
construction of contracts require [the court] to adopt an interpretation which gives meaning to
every provision of a contract or, in the negative, no provision of a contract should be left without
force and effect" (Muzak Corp. v Hotel Taft Corp.,1 NY2d 42, 46 [19561; see also Excess Ins. Co.
Ltd. v Factory Mur. 1rs., 3 NY3d 577 , 582 [2004] [a contract is to be interpreted so that no portion
of the contract is rendered meaningless]; Columbus Park Corp. v Deparlment of Hous. Preserv. &
Dev. of City of New York,80 NY2d 19, 3l ll992l; Two Guys from Harrison-New York, lnc. v
S. F. R. Realty Assoc. , 63 NY2d 396, 403 [ 1984]). "Where consideration of a contract as a whole
resolves an ambiguity created by one clause, there is no occasion to consider extrinsic evidence of
the parties' intent" (Hudson-Port,78 NY2d at 945). Where there is any inconsistency between a
specific provision and a general provision ofa contract, the specific provision conlrols (Aguirre v
City ofNew York,2l4 AD2d 692,693 [2d Dept 1995]). Likewise, "a contract which confers certain

It)
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rights or benefits in one clause will not be construed in other provisions completely to undermine
those rights or benefits" (Ronnen v Ajax Elec. Motor Corp.,88 NY2d 582, 590 [1996]).

B.

Defendants' Motion to Dismiss

Defendants argue that this matter should be dismissed pursuant to CPLR 3211(a)(10)
because Plaintiff failed to join the other creditors to the Forbearance Agreement. They contend
that since the Forbearance Agreement was executed, with the outstanding debt consolidated and a
compromise reducing the total debt owed for all creditors, various payments have been made and
applied to the outstanding debt for all creditors and therefore proceeding in the absence of all
creditors will cause inconsistency and elevation of one creditor's rights over another to the
detriment of Defendants and creditors.

CPLR 3211(a)(10) provides that a party may move for judgment dismissing one or more
causes ofaction asserted against him on the ground that the court should not proceed in the absence
ofa person who should be a party. A court may always consider whether there has been a failure
to join a necessary party, even on appeal (Cily of New York v Long Is. Airports Limousine Serv.

Corp.,48NY2d469,475 11979)[citingFirsrN.BankvShuler, 153NY163, 170;Matterof
Lezette v Board of Educ., Hudson City School Di.st, 35 NY2d 272,2821).

CPLR

l00l

govems the necessary joinder ofparties and provides that:

(a) Parties who should be joined. Persons who ought to be parties if complete
relief is to be accorded between the persons who are parties to the action or who
might be inequitably affected by a judgment in the action shall be made plaintiffs
or defendants. When a person who should join as a plaintiff refuses to do so he may
be made a defendant.

(b) When joinder excused. When a person who should be joined under subdivision
(a) has not been made a party and is subject to thejurisdiction ofthe court, the court
shall order him summoned. Ifjurisdiction over him can be obtained only by his
consenl or appearance, the court, when justice requires, may allow the action to
proceed without his being made a party. In determining whether to allow the action
to proceed, the court shall consider:

plaintiffhas another effective remedy in
on account of the nonjoinder;
1. whether the

case the action is dismissed

2. the prejudice which may accrue from the nonjoinder to the defendant or to the
person not joined;
3. whether and by whom prejudice might have been avoided or may in the future
be avoided;
4. the feasibility
and

ofa protective provision by order ofthe court or in the judgment;

t7
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5. whether an effective judgment may be rendered in the absence

ofthe person who

is not joined.

"ln making the determination whether an absentee need bejoined as an indispensable party,
it must be decided if the proposed party has such an interest in the litigation that the court cannot
settle the controversy without necessarily considering the interests of the proposed party. It also
must be determined if the court's decision in the case, in the absence ofthe proposed pa(ies, will
have the element of finality for the protection olthose before the court" (Joonne S. v Carey, l15
AD2d 4,7 [1st Dept 1986]). "There are two principal purposes of requiring dismissal owing to
absence of an indispensable party. First, mandatory joinder prevents multiple, inconsistent
judgments relating to the same controversy. Second, joinder protects the otherwise absent parties
who would be 'embarrassed by judgments purporting to bind their rights or interests where they
have had no opportunity to be heard"' (Saratoga County Chamber of Commerce, Inc. v Pataki,
100 NY2d 801, 820 120031, cert denied 540 US l0l7 [2003]; quoting First Natl. Bank, 153 NY at
170). According to the Practice Commentaries to CPLR l00l, "a necessary party is one whose
nonjoinder will jeopardize the outcome of the action in either of two ways: (l) complete relief
cannot be according to the existing parties to the action; or (2) the absentee may be inequitably
affected by judgment" (V. Alexander, 78 l00l : I McKinneys Prac Commentaries).
Southwind argues that it did not name other MCA funders that were part ofthe Forbearance
Agreement because: (l) Southwind possesses no legal claim against the other MCA funders to
assert jurisdiction over them; (2) Southwind is not pri\y to contractual relationships existing with
other MCA funders; and (3) Southwind retained specified contractual remedies under its own
MCA agreements (Plfs Opp. at 5). Southwind is correct.
As an initial matter, it is undisputed that the two MCA agreements were entered into solely
between COD and Southwind and personally guaranteed by Smulson and no other funders are
pa(ies to these agreements (see Plf s SUMF'l]fl l-4, Defs' Response to Plls SUMF at flfl l-4).

As Plaintiff points out, the Forbearance Agreement is not a settlement agreement between
multipte parties; it is a forbearance agreement in which the funders have merely agreed to refrain
from immediately exercising remedies they may have under their respective MCA agreements
(see, e.g. Deutsche Bonk Not. Tr. Co. v lYilliams,62 AD3d 826,82'l-28 [2d Dept 2009] f'[A]
forbearance agreement does not constitute a settlement of the foreclosure action . . . Rather, a
mortgagee that enters into a forbearance agreement merely refrains from immediately exercising
the remedies it may have and grants the mortgagor an extension of time for the repayment of his
or her debt"]). As with any contract, a clear and unambiguous forbearance agreement will be
enforced according to its terms (ld).
The Forbearance Agreement provides:

4. Continuing Default. Debtors and RTR and the Funders a gree that RTR and the
Funders have not, by any action, inaction, or by this Forbearance Agreement,
waived Debtors' obligation to cure the Defaults and perform all of Debtors'
obligations under the Merchant Agreements and Judgment, except as set forth
herein. Accordingly, RTR and Funders shall have the discretion to enforce fully
18
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any or all of its rights under the Merchant Agrecment upon the termination of
this Forbearance Agreement as set forth in paragraph 2 above.

7. No Modification. Debtors agree that this Forbearance Agreement is not
intended to modifo or amend the Merchant Agreements but instead merely
sets forth the terms and conditions pursuant to which RTR and the Funders
will forbear from enforcing their rights thereunder.
(Horowitz Aff. Ex. D [emphasis added]).
Based on the clear and unambiguous language of the Forbearance Agreement, while
Defendants and multiple funders were parties to the Forbearance Agreement, the pa(ies plainly
agreed to forbear enforcement oftheir rights under each oftheir respective MCA Agreements with
Defendants. In short, each funder reserved the right, in the event ofdefault and termination of the
Forbearance Agreement, to proceed independently in seeking any remedies available to them
under their separate MCA agreements.a

Plaintiff has provided evidence establishing prima facie Defendants' default under the
terms ofthe Forbearance Agreement and its termination. The Forbearance Agreement listed as an
obligation of COD the weekly payment of $2,500 to be debited from an account designated by
COD beginning January I 5, 201 8, to be increased to $3,000 on January 14,2019. The Forbearance
Agreement provides that the failure to meet this payment obligation constitutes an event oldefault,
that "time was of the essence" in meeting the payment obligations, and that upon an event of
default, the funders' obligation to lorbear shall terminate.
The Forbearance Agreement provides that:

3.

Forbearance. Subject to Debtors' timely compliance with each and every obligation
set forth in this Forbearance Agreement, RTR and the Funders agree to forbear from
pursuing their remedies with respect to the Defaults. If Debtors fail to meet any of

the payment obligations set forth in this Forbearance Agreement (an "Event of
Default"), RTR's and the Funders' obligation hereunder to forbear shall terminate.
Such termination shall occur after RTR sends a written notice ("Default Notice")
of the Event of Default via e-mail to trueleeconsultant@gmail.com and the Event
of Default remains uncured for five (5) business days after the Default Notice is
sent. Upon termination of this Forbearance Agreement, RTR and the Funders at
their sole option, may take any and all additional remedies that they may have under
the Forbearance Agreement, at law or in equity.

4

Notably, these other MCA agreements are not before the Court, but they may have entirely
different terms and remedies from those at issue in this action, further weighing against requiring
joinder ol additional creditors.

l9
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Oblieations of The Parties. Debtors have agreed to the following terms to
resolve this dispute:

(c) Commencing 0l/15/2018 the sum of $2,500.00 will be debited from
an account designated by COD and said debit will recur each successive
Monday for I year;

8. Miscellaneous.
(a) Time of Essence. Time is of the essence in the performance of all terms
and conditions and other obligations under this Forbearance Agreement.

In support of its motion Ptaintiff offers the affidavit of Cura, Southwind's managing
parlner, attaching a bank statement which he avers reflects the weekly payment history of COD
during the forbearance period and shows attempts to debit COD's account between January 12,
2018, and June 15, 2018, with numerous instances ofinsufficient funds until it was closed on June
I 5, 2018, and no further payment could be debited (Cura Opp. Aff. at fl 6, Ex. B). This constitutes
prima facie evidence of an Event of Default under the Forbearance Agreement, which required
COD to make weekly payments and maintain a designated operating account.

in response, Defendants do not dispute that they have failed to comply with the express
terms ofthe Forbearance Agreement. Instead, Defendants simply argue that COD made "various
payments" and "performed at least in part" under the Forbearance Agreement (Horowitz Alf. at
fl$ 4-5). However, where a forbearance agreement expressly conditions the forbearance on the
debtor's payment of a specific amount on a set date with time being of the essence, courts have
required compliance with these terms (see, e.g., lnteraudi Bank v Moorgate Inv. Ltd.,l45 AD3d
549, 549 [lst Dept 2016] [where the pa(ies' forbearance agreement expressly conditioned
plaintiff s extension ofthe loan maturity date on plaintifls receipt of$1,000,000 toward reduction
in the principal from the proceeds of certain art sales by the loan payment guarantor at two
November 2015 auctions this express condition rendered time of the essence and because
def'endants failed to comply with the terms of the condition, the loan maturity date was not
extended, and plaintiff was entitled as a matter of law to foreclose on the mortgage and note]).
Defendants' payments made during the forbearance period (totaling $22,900) are insufficient to
comply with the express terms of the Forbearance Agreement and, therefore, the Forbearance
Agreement was terminated and Plaintiff was entitled to pursue its rights under its MCA agreements
with Defendants.5

Under the Forbearance Agreement, the termination shall occur after written notice ofthe event
ofdefault is sent via email to trueleeconsultant(@gmail.com and the event remains uncured for
five (5) business dates after the Default Notice is sent (Forbearance Agreement at fl 2).
Defendants do not argue that they did not receive adequate notice ofdefaull and this email
s
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For the above reasons, nonjoinder ofthe other funders will not jeopardize the outcome of
this action either by failing to provide complete reliefto the parties in this action or by inequitably
affecting the other funders by a judgment in this case. Because termination of the Forbearance
Agreement provides each funder with the discretion "to enforce fully any or all of its rights under
the Merchant Agreement," Southwind's and Defendants' rights and obligations under their two
MCA agreements are not affected. The parties are simply in the same position as if they had not
entered into the Forbearance Agreement and Plaintiff is entitled to individually pursue all rights
under its MCA agreements with Defendants.
Regarding the other funders which Defendants contend are necessary parties, Delendants
have failed to identiff any specific inequitable effect by a judgment other than that "various
payments have been made and applied to the outstanding debt for all creditors, which have been
specifically acknowledged by the various creditors" (Horowitz Aff. at fl 3). Merely because
Southwind entered into multiple contracts with different parties and may not be able to pay every
creditor in full does not somehow prevent Southwind from seeking to enforce its rights under its
MCA agreements with Defendants.
Because the Court has determined that the other funders are not necessary parties to the
6
action, it need not address the factors set forth in CPLR 1001(b).

C. Ptaintiff's Motionlor Summary Judgment on its Second Cause of Actionfor Breach of
Contracl and Third Couse of Actionfor Breach of the Guaranty
The essential elements of a cause of action for breach of contract are: the existence of a
contract, the plaintiff's performance under the contract, the defendant's breach ofthat contract, and
resulting damages (Brualdi v |BERIA,79 AD3d959, 960 [2d Dept 2010);JP Morgan Cha"'e v,l H.
Elec. ofN.Y.. ]nc.,69 AD3d 802 [2d Dept 2010]).

address was included in Cura's email stating that he, on behalf of Southwind, intended to collect
the debt COD settled to pay under the Forbearance Agreement (Horowitz Aff. Ex. E).

The two cases cited by Defendants are inapposite. Swezey v Meftill Lynch, Pierce, Fenner &
Smith, Inc. (19 NY3d 543 l2ol2)), involved a tumover proceeding where the court ruled the
Republic of the Philippines was a necessary party because the Republic contended that the
brokerage account at issue was funded with money stolen by a dictator from the govemment during
his reign. ln Matter of Red HooUGowanus Chamber of Commerce v New York City Bd. oJ
Stanclards and Appeals (5 NY3d 452 120051), the court held that a real estate developer was a
necessary party in an article 78 proceeding challenging city's grant ofhardship variance permitting
conversion ofdeveloper's warehouse from industrial to residential use because the developer had
invested significant resources in pursuing its plan to convert the commercial space to luxury
apartments, and could have been inequitably affected by ajudgment overturning the variance. Both
cases involve facts entirely different from the contracts at issue in this case.
5
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ln support of its motion Plaintiff submits evidence sufficient to establish

a

prima./acie

entitlement to summary judgment on this claim.
There is no dispute that the parties entered into the two MCA agreements at issue or that
Smulson personally guaranteed these agreements (Cura Aff. flfl 4, Exs. H, I). COD entered into an
MCA agreement dated February 13,2017 , with Southwind for funding in the amount of $ I 10,000
and Smulson simultaneously executed a personal guaranty with respect to the performance ofCOD
under the MCA agreement (Plfs SUMF flll l, 2, Defs' Response to Plfs SUMF at flfl l, 2). On
March 9, 2017, COD entered into a second MCA agreement dated March 9,2017, with Southwind
for additional I'unding in the amount of$205,000, and simultaneously, Smulson signed a personal
guaranty with respect to the performance of COD under the MCA agreement (Plfls SUMF fl 3,
Defs' Response to Plls SUMF at fl 3). The first MCA agreement dated February 13,2017, required
that COD pay Southwind the amount of$699 daily (Monday through Friday) until the total sum
of $166,320 was paid and the second MCA agreement dated March 9,2017, required that COD
pay Southwind in the amount of $999 daily (Monday through Friday) until the total sum of
$307,500 was paid (Plfs SUMF flfl 4-5, Defs' Response to Plls SUMF at flfl 4-5). Pursuant to the
MCA agreements, the pa(ies designated an account that Southwind, through GMA, was
authorized to withdraw via ACH daily payments of $699 and $999 without intenuption (Plf s
SUMF 11 6, Defs' Response to Plf s SUMF at tl 6).

Southwind has provided evidence that it performed under the MCA agreements by
providing the funding and evidence ofdefault by COD on the two MCA agreements based on bank
account records showing the failure to make the required daily payments of$699 and $999 on May
1,2017, as well as Defendants' own admissions (Plf s SUMF fl 7, Defs' Response to Plls SUMF
at !l 7, Cura Aff. Ex J, K).7 Southwind has also submitted an Affidavit of Confession of Judgment
executed by Smulson simultaneous with the Forbearance Agreement, admitting to default under
MCA agreement and her own personal liability, including as to Southwind's MCAs, stating:
The Defendants [COD and Smulson] . . . all jointly and severally hereby Confess
Judgment herein, and authorize en1ry ofjudgment against them . . .

This conlession ofjudgment is for an obligation due to Plaintiff arising from COD
USA Inc d/b/a Creative Outdoor Distributor ("COD"), failure to deliver to Plaintiff,
COD USA Inc d,/b/a Creative Outdoor Distributor C'COD') accounts- receivable,
which were purchased by Plaintifl pursuant to the [Southwind] Merchant
Agreements dated 02/1312017 . . 03/0912017 (hereinafter, the "Agreements") and
Debtors/Defendants' breach thereof.
(Cura Aff. Ex. M).

Plaintiffhas also introduced evidence that Defendants defaulted under Section Ll of the MCA
through terminating the ACH account and failing to permit Plaintiffto withdraw "the specified
percentages by ACH debiting of this account" (MCA at fl I .l )
7
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Therefore, Plaintiff has established prima .facie that COD breached the two MCA
agreements and that Smulson personally guaranteed these MCA agreements. In opposition,
Defendants have failed to submit evidence raising a triable issues of fact.
Regarding damages, as discussed above, Plaintiff has presented evidence that it has not
received any payments owed to it by COD under the MCA agreements and, therefore, it is entitled
to $404,206, which is the balance due and owing of $.130,671 with respect to the first MCA
agreement and $272,535 with respect to the second MCA. However, Plaintiff also concedes that
COD made weekly payments totaling $22,900 during the forbearance period but does not provide
any evidence of its entitlement to any of this amount beyond the affidavit of Cura averring that
Southwind did not receive its portion of these payments and his hearsay statements regarding
GMA's explanation of why Southwind purportedly did not receive its distribution pursuant to the
Forbearance Agreement (Plf s SUMF fl 10, Defs' Response to Plf s SUMF at tT l0). In its motion
for summary judgment Plaintiff concedes as much and states that "to avoid any fact issue
considering the weekly payments by Creative during the forbearance period, Southwind is willing
to provide a prorated credit of $l l,5l 1.50" (38.5% ofthe total payments of$29,900 made by COD
during forbearance or the prorated amount of $ I I ,5.l I .50) "with respect to payments made during
the forbearance period, thereby making this issue entirely moot" (Plfs Opp. Mem. at 9-10).
Therefore, Plaintifls damages will be limited to $392,694.50, together with interest from the date

of default (May I, 201 7).

In response, Defendants do not allege that they have complied with the terms of the
Forbearance Agreement or otherwise attempt to refute Plaintiff s evidence of Defendants' lack of
compliance, but instead argue they are entitled to summary judgment or dismissal based solely on
Plaintiffs purported failure to join the other creditors, an argumenl which was addressed above.
Regarding damages, Defendants sole argument is that they have made "various payments," which
is also addressed above and made moot by Plaintiff limiting its motion to the amount it would be
entitled to collect even if it were credited with its percentage of Plaintifls purported payments.
Therefore, Defendants have failed to present evidence sufficient to raise triable issues offact as to
Plaintiff s claims for breach ofcontract and personal guaranly, as well as damages.8 Accordingly,
the Court finds that Plaintiff has established its entitlement to summary.ludgment on its motion.

Regarding Plaintifls request to recover its costs and reasonable attomeys' fees in this
action, the MCA agreements provide that, as protection against default, in a lawsuit "in which
ISouthwind] shall recover judgment against ICOD], ICOD] shall be liable for all of ISouthwind's]
costs ollawsuit, including but not limited to all reasonable attomeys'fees and court costs" (MCA
# I at ,fl I . 1 I ; MCA #2 at fl 1 . I I ). Accordingly, Plaintiff shall be granted reasonable attorneys' fees
and costs. However, a determination over the attomeys' fees that may be recovered shall be
assessed following this Court's receipt ofan alfirmation oflegal services from Plaintifls counsel
together with the supporting billing records and any opposition to the reasonableness ofthose fees

Because the Court has granted PlaintilT summary judgment with respect to its claims for breach
ofcontract and personal guaranty, its motion to strike Defendants' answer is denied as moot.
8
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submitted by Defendants. Altematively, counsel may stipulate the amount of fees that may be
awarded by this Court.

CONCLUSION

Based upon the foregoing and for the reasons stated above, it is hereby

ORDERED that the motion by Defendants to dismiss this action based on failure to join
necessary parties (CPLR 1001) is denied; and it is further
ORDERED that the motion by Defendants lor an order granting them summary judgment
is denied; and it is further

ORDERED that the motion by Ptaintiff for an order granting it summary judgment is
granted to the extent that Plaintiff is awarded summary judgment against Defendants in the
principal amount of $392,694.50, together with interest as of May |,2017 , to be calculated at the
time ol the entry of the Judgment by the Clerk of the Court and costs and disbursements (to be
determined by the Clerk of the Court based on a Bill of Costs to be submitted with the proposed
judgment); and it is further
ORDERED that Plaintilf shall be awarded its reasonable attorneys' fees, in an amount to
be determined tbllowing this Court's receipt of the Plaintiff s submission of an affirmation of legal
services together with the supporting billing records and any opposition thereto submitted by
Defendants; and it is further
ORDERED that counsel for Plaintiff shall serve and file a proposed judgment, with the
amount to be awarded for interest, attomeys' fees, costs, and disbursements left blank, noticed for
settlement before this Court (and not the Clerk of the Court) on July 2,2021 (no appearances
required), together with an affirmation of legat services, supporting billing records and a bill of
costs; and it is further

ORDERED that Defendants, at the time that their response is due to the proposed
judgment, may submit opposition to the reasonableness of the legal fees and costs sought by
Plaintiff; and it is further
ORDERED that the Court, upon receipt of the affirmation of services from Plaintiff and
any opposition from Defendants, will make an appropriate determination as to the reasonableness
of the fees requested, and, if necessary, order that a hearing be held to resolve any disputes
regarding same; and it is further
ORDERED rhat counsel for Ptaintiff shall by serve and file a copy of this Decision and
Order upon Defendants, with notice of entry, by not later than June 17,202land shall provide
proof of service by not later than luly 2,2021 .
24
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The foregoing constitutes the Decision and Order of this Court.
Dated: White Plains, New York

June

INDEX NO. 69441/2019

ll

.2021
ENTER:

HON. GRETCHEN WALSH, J.S.C.
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APPEARANCES:
Adam M. Peska, Esq.
Attorney for Plaintiff
235 Main Street, 4th Floor
White Plains, NY 10601
Law Offices of Michael J. Langer, P.C.
By: Michael J. Langer Esq.
Attomey for Delendants
1 l4 Old Country Road Suite 690
Mineola. NY I l50l
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