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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK : PART 45

ALEXANDRA GOMEZ-JIMENEZ, SCOTT TIEDKE,
KATHERINE COOPER, MATTHEW CRAWFORD,
GEOFFREY CORISDEO, SOLINE McLAIN,

RENEE RIVAS, GERGANA MITEVA, and

CHLOE GILGAN on behalf of themselves and all
others similarly situated,

Plaintiffs,
-against-
NEW YORK LAW SCHOOL, and DOES 1-20,

Defendants.

MELVIN L. SCHWEITZER, J.:

Index No. 652226/11
DECISION AND ORDER

Sequence No. 002

This.is a motion to dismiss a complaint brought by nine graduates of New York Law

School (NYLS) who allege that data published by their school pertaining to the school’s

graduates’ employment and salaries is misleading and, in fact, fraudulent.! They assert that in

having relied on this misleading information to make their decision to attend NYLS, they now

find themselves in disadvantaged employment positions and, consequently, they seek damages

equal to the difference between the alleged inflated tuition they paid because of the allegedly

misleading statements and what they characterize as the “true value” of a NYLS degree, together

with certain expenses they incurred.

'Plaintiffs also allege that they are acting for themselves and, purportedly, “for all persons who currently
attend or graduated” from the school during the time period from August 11, 2005 to the present (the Class Period).




Background

NYLS enrolls approximately 1,500 students. Tuition is $47,800 per annum. Amended
Complaint, § 10. According to plaintiffs, NYLS has been able to attract a large number of
applicants and charge an expensive price for its educational services because the school has
disseminated this misleading information about its graduates’ employment profiles. Allegedly,
the misleading information has caused prospective students to misjudge post-graduate
employment prospects and commit to earning a NYLS degree which has less marketplace
currency than they reasonably had expected. Plaintiffs allege that many of the school’s working
graduates in the legal sector hold part-time or temporary employment, paying barely enough to
service the debt incurred to finance their law school tuition and expenses. Id., 1Y 3-5.

Plaintiff Alexandra Gomez-Jimenez atteﬁded NYLS between 2004-2007 and is currently
a member in good standing of the New York Bar. After graduating in 2007, Ms. Gomez-Jimenez
secured full-time, permanent employment in April 2008. However, in 2009 she decided to open
her own firm and now “enjoys a thriving practice as an immigration attorney.” Id., § 17.

Plaintiff Chloe Giligan attended NYLS between 2005-2008. Ms. Giligan used to be a
member in good standing of the New York Bar “until she voluntarily assumed inactive status due
to the fact that she was unable to obtain gainful employment in the legal industry[,]” despite
being in the top 15 percent of her class. Since graduating from law school, Ms. Giligan first
worked as a saleswoman in a department store and then as a legal secretary in a small law firm.
Currently, she lives in England and does not practice law. Id., ] 25.

Plaintiffs Scott Tiedke and Gergana Miteva attended NYLS between 2006-2009 and are

both currently members in good standing of the New York Bar. Since graduating from law



school, Mr. Tiedke has worked as a legal compliance officer at an investment management firm,
and Ms. Miteva worked as a contract attorney and has recently found permanent employment.
1d., 118, 24.

Plaintiffs Katherine Cooper, Mathew Crawford, Geoffrey Corisdeo and Soline McLain
attended NYLS between 2007-2010. Mrs. Cooper is currently a member in good standing of the
New York Bar. Since graduating from law school, she was unable to find any type of legal
position until August 2011 when she found temporary, contract work. Mr. Corisdeo is currently
a member in good standing of both the New York and New Jersey Bars. He currently works as
an associate at a New Jersey law firm. Both Mr. Crawford and Ms. McLain are currently waiting
to be admitted to the New York Bar. Since graduating from law school, Mr. Crawford has been
“unable to find a permanent position in the legal industry.” Ms. McLain was unable to find
“steady employment” for seven months after graduation, despite being on NYLS Law Review, a
Dean’s Scholar and a John Marshall Harlan Scholar, and a member in good standing of the
Louisiana Bar. Id., ] 19-22.

Plaintiff Renee Rivas attended NYLS between 2008-2011. Ms. Rivas took the New York
Bar Exam in July 2011, and is currently working as a paralegal at a small Manhattan law firm.
She is the only graduate of the nine plaintiffs to have chosen to enter NYLS in 2008, the year the
Great Recession began, which according to the complaint, “decimated the legal industry.” Id., 9
23, SQ. With the exception of Ms. Gomez-Jimenez who graduated before the Great Recession hit
and is now in a “thriving” practice, the remaining seven plaintiffs all entered NYLS before the

Great Recession and graduated right into it.




The allegedly misleading information was disseminated for the entering classes 2005-
2010. Id., 99 17-25. According to the complaint, the NYLS data allegedly omitted facts which,
in plaintiffs’ view, would have given prospective students a more accurate picture of NYLS’s
post-graduation employment prospects. For example, plaintiffs allege the data consistently
reported that approximately 90-92 percent of NYLS graduates secured employment within nine
months of graduation, but did not report the percentage of graduates employed in part-time or
temporary positions. According to plaintiffs, a graduate could be working part-time as a barista
in Starbucks — or toiling away in any job — and be deemed employed in ‘business,” although such
employment is temporary and does not require a law degree. A contract attorney, without
permanent employment, working in document review projects in a law firm, would be deemed
employed in private law practice under the NYLS profile. /d., 11 4, 42.

Thg data allegedly inflated graduate mean salaries by reporting them based on a small,
deliberately selected, intensely solicited, subset of graduates. The subset of graduates ranged
from 22 to 26 percent, and the circumétances relating to its composition were not disclosed by
NYLS. In two years, 2005 and 2006, NYLS did not report the percentage of graduates on which
the compensation statistic was based at all. /d., §43.

Plaintiffs also recite, without any factual reference, a litany of additional allegedly false
representations and omissions of material facts, including false employment rates, employment
data which falsely gave the appearance that most graduates had secured full-time permanent
employment for which a law degree was required, grossly inflated salaries, and false statements
regarding the value of a NYLS degree. Plaintiffs claim the employment and salary data reported

by NYLS were at odds with national legal employment statistics reported and made available to




the public by the National Association for Law Placement (NALP) and with the reality of
NYLS’s ranking by the U.S. News & World Report (US News). 1d., 914, 5.

According to plaintiffs, the data for the graduating classes 2005-2009 differed in critical
respects from the class of 2010 data in that data for the former years reported the percentage of
graduates employed after nine months but did not report the percentage of graduates who held
positions which required or preferred a law degree, or were funded by a NYLS Fellowship
Program. Also, in some cases the data for 2005-2009 gave the average salary for graduates
working for law firms, thus allegedly implying that most of the employed graduates were, in fact,
working for law firms.? The data pertaining to the NYLS class of 2010, on the other hand, was
more detailed and was obtained from employment surveys responded to by its graduates. Id., §
41. Plaintiffs allege‘: NYLS reported that, based on a response rate of 95 percent of its 2010 class,
approximately 92 percent of class members were employed nine months after graduation,

42 percent were working in private law practice, 27 percent in business, 17 percent in
government, three percent in public interest, and three percent in both judicial clerkships and
academia. Five percent were reported seeking employment and three percent were unemployed
and not seeking employment. Five and one-half percent of employed graduates were reported as
holding positions funded by a NYLS Fellowship Program, and approximately 80 percent of

graduates were reported as holding positions that either required or preferred a law degree.

2Documentary evidence from the complaint itself shows that this allegation is not entirely accurate.
According to plaintiffs’ Amended Complaint, Exhibits 2-6, each year the data gave the percentage of graduates
working in private practice, business and industry, government, judicial law clerks, public interest positions and
academic positions. It also gave a breakdown for those graduates working in law firms and the percentage of
graduates working there based on the size of the law firms as follows: solo practitioners, 2-25 attorneys, 26-100
attorneys, 101-500 attorneys, 501 or more attorneys, and size of firm unknown. Finally, with respect to salaries, the
data gave the median salaries for graduates respectively working in small-medium size law firms, large law firms,
graduates working in business, in government and in public interest positions.

=



Based on a response rate of 26 percent of its 2010 employed graduates, NYLS reported
respective average salaries of $107,343 for those in private law practice, $86,667 for those in
business and $56,910 for those in government. /d., g 35.

Plaintiffs assert three causes of action. They allege that NYLS’s actions (i) constitute
unlawful, unfair, deceptive and fraudulent practices under N.Y. General Business Law (GBL)
349, (ii) are fraudulent in that NYLS disseminated information which contained numerous false
representations and omissions of material facts, and (iii) constitute negligent misrepresentation.
1d., 19 107-30.

Discussion

Standard of Review

NYLS’s motion to dismiss is under CPLR 3211 (a) (1) and (7). A CPLR 3211 @ @)
motion “must be denied if the factual allegations contained in the complaint constitute a cause of
action cognizable at law.” Guggenheimer v Ginzburg, 43 NY2d 268 (1977). In considering a
CPLR 3211 (a) (7) motion, the court must accept plaintiffs’ allegations as true and the complaint
must be accorded “the benefit of every possible favorable inference.” CMMF, LLC v J P.
Morgan Inv. Mgt Inc., 78 AD3d 562, 565 (1st Dept 2010) (quoting Leon v Martinez, 84 NY2d
83, 87 [1994]). The CPLR 3211 (a) (7) test is not whether the complaint states a cause of action,
but whether plaintiffs have one. See Rovello v Orofino Realty Co., 40 NY2d 633, 634 (1976).
However, factual allegations “that consist of bare legal conclusions, or that are inherently
incredible or unequivocally contradicted by documentary evidence, are not entitled to

[deferential] consideration.” Leder v Spiegel, 31 AD3d 266, 267 (1st Dept 2006); see also



form the basis for 4 dismissa] because 4 CPLR 3217 @ (1) dismissa] “may be appropriately
granted only Where the documentary evidence utterly refuteg plaintiffg factua] aHegations,
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“(d)  In any such action it shall be a complete defense that the act or practice

is . .. subject to and complies with the rules and regulations of, and the statutes

administered by . . . any official department, division, commission or agency of

the United States as such rules, regulations or statutes are interpreted by . . . such

department, division, commission or agency or the federal courts.”

The Higher Education Act (HEA) 20 U.S.C. 1001 et seq. sets forth the framework for
student assistance in institutions of higher education. NYLS, which is such an institution, is
subject to its mandates. HEA 1092 (a) provides for information dissemination activities for
prospective and enrolled students in such institutions, and HEA 1092 (a) (1) (B) provides for the
accurate description of “the placement in employment of, and types of employment obtained by,
graduates of the institution’s degree or certificate programs . . .” Further, HEA 1094 (a) (8)
provides:

“In the case of an institution that advertises job placement rates as a means of

attracting students to enroll in the institution, the institution will make available to

prospective students, at or before the time of application (A) the most recent

available data concerning employment statistics, graduation statistics, and any

other information necessary to substantiate the truthfulness of the

advertisements. . . .”

HEA 1221 e-3, in turn, authorizes the U.S. Department of Education (DOE) to adopt
regulations governing law schools and other institutions of higher education. The applicable
regulations are set out in 34 CFR 668.41 (d). Subparagraph (d) (5) of this regulation provides
that “[a]n institution must make available to any enrolled student or prospective student. . . . [t]he
placement of, and types of employment obtained by, graduates of the institution’s degree or

certificate programs.” Additionally, the regulations provide that the information provided may

be obtained from alumni or student satisfaction surveys, that the institution must identify the



source of the information and that the institution must disclose any placement rates it calculates.
34 CFR.668.41 (d) (5) (i), (i1) and (iii).

HEA 1099 (b) authorizes the DOE to select “accrediting agencies or associations” to
ensure that consumer information is disclosed based on the federal regulations. Since 1952, the
DOE has recognized the Council of the Section of Legal Education and Admissions to the Bar of
the American Bar Association (the Council) as the accrediting association for law schools.

In 1996, the Council approved revised Standards for Legal Education (Standards) which
were then adopted by the American Bar Association House of Delegates. Standard 509 requires
accredited law schools to publish basic consumer information in a fair and accurate manner,
reflective of actual practice. Interpretation 509-1 (8) provides that placement rates and bar
passage data are considered basic consumer information. Interpretation 509-4 requires a law
school to fairly and accurately report basic consumer information wherever and whenever that
information is published.

In accordance with 34 CFR 668.41 (d) (5), the ABA’s Annual Questionnaire sets out the
ABA’s requisites for data collection and reporting. The Questionnaire requires that the data be
taken from the annual National Association for Law Placement Graduate Survey. This protocol
dictates the manner in which law schools must collect and report post-graduation employment

and salary data.?

3According to the complaint, the ABA and its Questionnaire have recently drawn considerable criticism
from, inter alia, United States Senators who have questioned the effectiveness of the ABA’s oversight and auditing
of statistics reported by law schools. See e.g. Amended Complaint, Ex. 12 (Senators Barbara Boxer and Tom A.
Coburn, M.D.). Indeed, plaintiffs allege that “nearly every [law] school to a certain degree blatantly manipulates
their [sic] employment data. . .. It is a dirty industry secret that law schools employ a variety of deceptive practices
and accounting legerdemain.” Id., 7.




Defendants argue that they have rigorously complied with the rules and regulations of an
agency of the United States — the DOE — as such rules and regulations are interpreted by that
agency and thus are accorded the defense of GBL 349 (d). They are mistaken.

The rules and regulations with which they have arguably complied were written by the
DOE pursuant to a grant of authority in the HEA. However, they have not been interpreted by
that government agency but, rather, by an “association”, i. e: a national bar association akin to a
private self-regulatory organization, receiving a delegation of authority from the DOE. As an
association, it is clear that the interpreting party is not an “official department, division,
commission or agency of the United States” and, therefore, the defense provided by GBL 349 (d)
is not available to defendants. If the State Legislature had intended to include associations as

interpreting bodies it could easily have done so, and did not. For this reason, the defense fails.*

Deceptive Acts and Practices: “The Reasonable Consumer”

The New York Court of Appeals, concerned about what it termed a “tidal wave of
litigation against businesses that was not intended by the Legislature” pursuant to GBL 349,
adopted “an objective deﬁnition of deceptive acts and practices, whether representations or
omissions, limited to those likely to mislead a reasonable consumer acting reasonably under the

circumstances.” Oswego, 85 NY2d at 26 (emphasis added); Goshen, 98 NY2d at 324.

“The problem of a delegation by a government agency, which is itself exercising statutorily delegated
powers, to a private standard setting body like FINRA [for example] further confounds the question of whether the
private body either is exercising delegated governmental functions or is, indeed, a government entity. Yet such
privatization of governmental functions has become increasingly common.” Roberta S. Karmel, “Should Securities
Industry Self-Regulatory Organization Be Considered Government Agencies?,” 14 Stanford Journal of Law,
Business & Finance 151, 156 (2008). See also the articles cited therein, n. 16: John J. Dilulio, Jr., Response
Government by Proxy: A Faithful Overview, 116 Harv. L. Rev. 1271 (2002); Jody Freeman, The Private Role in
Public Governance, 75 N.Y.U. L. Rev. 543 (2000); Gillian E. Metzger, Privatization as Delegation, 103 Colum. L.
Rev. 1367 (2003); Steven J. Schwartz, Private Ordering, 97 Nw. U. L. Rev. 319 (2002).
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Therefore, plaintiffs must plead that NYLS has engaged “in an act or practice that is deceptive or
misleading in a material way . . . to a reasonable consumer.” Id.; Stutman v Chem. Bank, 95
NY2d 24, 29 (2000).

Also, to the extent that allegations are not fact supported, they fail to state a GBL 349
claim. Freefall Express v Hudson River Trust, 16 Misc 3d 1135 (A), 2007 WL 2582222, at *4
(NY Sup Ct, September 7, 2007). Here, the only fact-supported, allegedly misleading statements
are (1) NYLS’s failure to differentiate among types of employment when publishing its
employment statistics and (2) NYLS’s publication of salary data based on a small group of
students.

The NYLS employment statistics for each year show data based on the graduates
reporting their employment information. NYLS reported that 92 percent of its 2005 and 2006
classes reporting their employment information were employed within nine months of
graduation. For the classes of 2007, 2009, and 2010,> NYLS reported employment rates of -
92.3 percent, 89.7 percent and 91.9 percent, respectively, based on the graduates reporting their
employment information. NYLS also disclosed that for the class of 2007, 96 percent of the
graduates reported employment information; for the class of 2009, 94 percent of the graduates
reported employment information; and for the class of 2010, 95 percent of the graduates reported

employment information. Amended Complaint, Exs. 2-6.

SPlaintiffs have not attached any exhibits which show NYLS’s representations with respect to the class of
2008, as they did with respect to the classes of 2005, 2006, 2007, 2009 and 2010. However, they allege that based
on “a representation that was published between 2008 and 2009(,]” the class of 2008 “enjoyed a placement rate of 92
percent within nine months of graduation[.]” Memorandum of Law in Opposition to Defendant New York Law
School’s Motion to Dismiss the First Amended Complaint (Memorandum in Opposition), 8 (citing Amended
Complaint, § 19). Also, the complaint alleges that “while {plaintiffs] were enrolled in NYLS the school posted on its
website employment reports asserting that 92 percent of . . . 2008 graduates secured employment within nine months
of graduation.” Amended Complaint, §{ 19-23.



Plaintiffs allege that these statistics somehow deceptively make it appear that the jobs
reported are all full-time permanent positions for which a law degree is required or preferred.
They contend that in the circumstances where all applicants want a full-time law job, and are
willing to take on in excess of $100,000 of debt to be eligible for one, any reasonable consumer
would infer NYLS’s data was reporting full-time, permanent employment for which a law degree
was required or preferred, thus purporting to demonstrate success at finding employment. No
such statement is made by NYLS in its marketing materials, however.

The court does not view these post-graduate employment statistics to be misleading in a
material way for a reasonable consumer acting reasonably. By anyone’s definition, reasonable
consumers - college graduates - seriously considering law schools are a sophisticated subset of
education consumerﬁ, capable of sifting through data and weighing alternatives before making a
decision regarding their post-college options, such as applying for professional school. These
reasonable consumers have available to them any number of sources of information to review
when making their decisions.

Plaintiffs” own complaint confirms the court’s view. Plaintiffs cite NALP’s employment
reports and various studies, initiatives and news articles. See Amended Complaint, {5, 64-65.
According to NALP, the percentage of graduates who found full-time legal employmeﬁt ona
national level is considerably more modest, i.e. 40 percent, than NYLS’s allegedly misleading
employment data for NYLS would suggest. That this statistic provides context for the reasonable
consumer of a legal education also suggests that more detailed employment information is
available to the law school consumer through NALP’s reports. In fact, as demonstrated by

plaintiffs’ documentary evidence in Exhibits 19 and 20 to the complaint, when the ABA recently
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adopted measures that would require greater reporting transparency (Amended Complaint,
Exhibit 19), the NALP Board of Directors was prompted to write to the ABA and expresé
“NALP’s strong objection to the actions taken by the Council with regard to the collection of law
school employment data” as an encroachment upon NALP’s own data collection and reporting
prerogatives. The letter, attached to tﬁe complaint, states:

“This will, in effect, duplicate the research effort that NALP has successfully

undertaken for the last 37 years. We object to this action on several grounds,

including the fact it will actually lead to LESS transparency and information about

the entry-level legal employment market and not more . . . .” Amended

Complaint, Ex. 20 (emphasis in italics added; emphasis in solid caps in original).

Plaintiffs’ complaint also compares NYLS with its law school peers as reflected in the
rankings of US News. Notwithstanding that plaintiffs do not challenge the quality of the
education they received, the complaint asserts that because NYLS finds itself in the bottom tier
of the US News law school rankings, “logic dictates that NYLS’s true employment rate would be
below the statistical mean of the bell curve.” Amended Complaint, § 58. One would think that
reasonable consumers, armed with the publicly available information from US News that
plaintiffs cite, thus would avail themselves of plaintiffs’ own logic as stated in their complaint
when it comes to evaluating their chances of obtaining the full-time legal job of their choice
within nine months post-graduation.

Indeed, the court takes judicial notice (see People v Darby, 263 AD2d 112, 114 [1st Dept
2000]) that US News, in addition to its general law school rankings to which plaintiffs
themselves refer in their complaint, has published a plethora of information ranking law schools,

including NYLS, in a number of job-related categories including: “Whose graduates are the most

and least likely to land a job?,” "Whose graduates earn the most? The Least?,” “Where do
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graduates work?,” “Who’s the priciest? Who’s the cheapest?,” “Whose graduates have the most
debt? The Least?.” See, e.g., Ultimate Guide to Law Schools, US News and World, L.P. Report,
2d ed (2006).6

| As to the salary data being misleading because it allegedly was based on a “deliberately
selected” small sample of graduates, the relatively small percentage of responding students was
disclosed whenever the salary data included the average salary statistic. Namely, for the years
2010, 2009 and 2007, the NYLS marketing material clearly stated that the salary statistic was
based on approximately 26 percent, 20 percent and 25 percent, respectively, of employed
graduates. See Amended Complaint, Exs. 2, 3, 4. For 2005 and 2006, the NYLS marketing
materials merely disclosed a median or average range of salaries depending on employment
settings graduates chose to work in and qualified the disclosure with the limiting phrase, “based
upon salaries reported.” Amended Complaint, Exs. 5, 6. The reported salaries for 2005 and
2006 ranged between $35,000 to $128,000. See id. In addition, the materials cautioned that the
highest reported salary for those years “is not the typical salary for most law school graduates —
in New York City and nationwide.” Id. Finally, there is simply no representation in NYLS’s
marketing materials that the sample of the reported salaries is in any way representative of the

salaries earned by all the employed graduates in a given year. The court thus finds that the

SThe court notes that the entire subject of the collection and reporting of law school employment data is a
source of much controversy today. Plaintiffs also cite a letter written in March 2011 from U.S, News to every law
school dean in the nation informing them that the publication itself has modified how it calculates the employment
rates that are used in its law school ratings and that it will be publishing more detailed employment data as part of
new rankings. The letter, emphasizes that “[t]he main responsibility to gather data and implement quality standards
lies with the ABA [but that}] . . . . [t]he ABA can’t do it alone.” The letter urges all schools to make sure that the
information being reported is as accurate as possible and “to consider going beyond the current industry standards.”
In suggesting that metrics be added to total employment rates, the letter concludes, “[m]ore data — on employment or
other topics — is a positive factor for our readers and your students.” Amended Complaint, Ex. 7.

1 A



documentary evidence of statements presenting salary data do not violate the prohibition against
deceptive business practices as “there can be no [GBL 349] claim when the allegedly deceptive
practice was fully disclosed.” Broder v MBNA Corp., 281 AD2d 369, 371 (1st Dept 2001); see
also Sands v Ticketmaster-N.Y., Inc., 207 AD2d 687 (1st Dept 1994) (“the challenged business
practices do not violate the prohibition against deceptive business practices under [GBL 349],
since the record shows that these practices are fully disclosed prior to the sale of the tickets”)
(quoting Lewzl; v Hertz Corp., 181 AD2d 493, 494 [1st Dept 1992)); Zuckerman v BMG Direkt
Mkig., Inc., 290 AD2d 330, 330-31 (1st Dept 2002); Shovak v Long Island Commervcial Bank,
50 AD3d 1118, 1120 (2d Dept 2008).

In reéearching law school options, it also should have come as no surprise to these law
school consumers that the most lucrative law jobs often are associated with héving attended a
high ranking law school. Indeed, plaintiffs also characterize in their complaint NYLS’s
“lackluster ranking and reputation” (Amended Complaint, § 9) and even quote one NYLS
professbr as acknowiedging that “[a]t a law school like [NYLS], which is toward the botfom of
the pecking order, it’s long been difficult for [NYLS] students to find high-paying jobs.”
Amended Complaint, § 32. These statements constitute further documentary evidence that a
reasonable consumer who is seriously considering NYLS is more likely to appreciate the nexus
between higher law school rankings and commensurate employment and earning expectations. It
is also difficult for the court to conceive that somehow lost on these plaintiffs is the fact that a
goodly number of law school graduates toil (perhaps part-time) in drudgery or have less than

hugely successful careers. NYLS applicants, as reasonable consumers of a legal education,
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would have to be wearing blinders not to be aware of these well-established facts of life in the
world of legal employment.’
The complaint also cites NYLS’s statements on its website which address the fact that
many students who have no intention of practicing law choose to attend law school and pay a
significant sum to do so:
“While the course of study leading to the Juris Doctorate degree is designed to
prepare students to become practicing lawyers, the program is also ideal
preparation for anyone whose work in other professions, in business, or in public
service involves understanding law and lawyers.” Amended Complaint,  34.
The widely held perception that a law degree from a respectable, accredited institution opens
innumerable career paths beyond solely the practice of law, and leads to advancement in other

fields is thus also an integral part of defendant’s marketing materials.® Choosing to disregard

their own documentary evidence from defendant’s marketing materials in this respect, plaintiffs

"The President of the State Bar of California, Bill Hebert, explained in “a much publicized article”
(Amended Complaint, § 87) that, “based upon surveys published by [NALP], we know that the vast majority of
graduates employed as full-time lawyers right out of school (about 76 percent) make far less than $160,000. Very
few are lucky enough to get a six-figure job. For those who have full-time jobs as lawyers, the average salary is
about $83K, and the salary generally clusters around $40-$60K. There is nothing wrong with a starting salary of
$50,000, and over time law school grads probably make more than their non-lawyer peers. So compared to non-
lawyers, over time we probably do better, in pure economic terms, than our non-lawyer friends.” Amended
Complaint, Ex. 17.

$The court takes Judicial notice of a recent article in the New York State Bar Association Journal which
provides informative background in this respect. “In the early 1970s, the ABA created a Task Force on Professional
Utilization to study what it called the ‘oversupply of lawyers.” The final report of the Task Force concluded that
while not all graduates could find work in law firms (especially the most prestigious ones), they did find work.
Graduates also went to work in non-legal and non-law-related jobs in business, industry, government, education,
private associations, NGOs, and virtually every other conceivable work environment. Every form of human
endeavor encounters legal issues, and lawyers, whether they are practicing law or not, can address those legal issues.
And lawyers bring with them a skill set that can be applied in a variety of different settings. What the Task Force
found was that the job market could absorb law school graduates — when there were fewer law firm jobs, more
lawyers pursued alternative careers; and vice versa. One might argue that if you are not going to practice law, why
should you go to law school? The answer is that a legal education provides training that will give you an advantage
in the job market — both in getting the job and performing the job. What the Task Force discovered in the 1970s
remains true today.” Gary Munneke, Race to the Finish Line: Legal Education, Jobs and the Stuff Dreams Are
Made Of, 84 NY State Bar Association Journal 2 (2012).
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have selectively relied only on the relatively incomplete statistics of these materials and have
mischaracterized them in their entirety as a deceptive enticement that makes it appear all jobs
reported are full-time law jobs for which a law degree is required or preferred.

In addition, every plaintiff alleges that in “deciding to remain enrolled at NYLS,” he/she
relied on the salary data and employment information posted on NYLS’s website, marketing
material and/or disseminated to third party data clearinghouses and publications. Amended
Complaint, ] 17-25. Given the impact of the 2008 Great Recession on the legal job market as
described in plaintiffs’ complaint, see discussion, infra, NYLS’s statements could not have been
materially misleading to a reasonable consumer acting reasonably under the circumstances, 1.€.
taking into account the obvious, dramatic changes in the economy as they began to impact the
legal profession.

In sum, reasonable consumers would have considered and compared fhe NYLS
statements on employment and compensation along with other ‘decision factors’ such as other
sources of data cited in the complaint, career preference cited in the complaint, i.e. obtaining a
law degree for purposes other than practice of law, available financial resources, and economic
circumstances in the law business cited in the complaint, all of which would have had to play an
important part in reasonable consumers’ investigation when deciding whether to commit to
attend NYLS and to complete their legal education there. See Lincoln Life and Annuity Co. of
New York v Bernstein, 24 Misc 3d 1211(A), 2009 WL 1912468, at *7 (NY Sup Ct, June 29,
2009) (“[T]he reasonable consumer does not mean the least sophisticated consumer.”). In that

context, NYLS’s acts and practices complained of by these plaintiffs do not fit the objective
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definition of “deceptive” when viewed through the lens of the “reasonable consumer acting
reasonably under the circumstances.” Oswego, 85 NY2d at 26.

Damages: Remote and Speculative

The court is also of the view that plaintiffs’ GBL 349 claim fails to satisfy the statute’s
requirement that the actual injury each plaintiff sustained as a result of the misleading statements
be identified. See Stutman, 95 NY2d at 29; In re Coordinated Title Ins. Cases, 2 Misc 3d
1007(A), 2004 WL 69038}0, at *7 (NY Sup Court, January 8, 2004) (citing Small, 94 NY2d at
55). In their Opposition Memorandum, plaintiffs claim they “enrolled in NYLS to obtain full
time, permanent employment in the legal industry.” Opposition Memoranduml at 12. However,
as they explained on oral argument, their claim for damages is not based on NYLS’s job
guarantees, but on NYLS’s mislabeled product.

In their argument for damages, plaintiffs are essentially asking the court to “accept as
true” (Leon, 84 NY2d at 87) their allegation that a NYLS degree is worth less than what NYLS
allegedly represented it to be in its marketing materials. Then, they purport to measure their
damages as the difference in value between “a degree where a high paying , full-time, permanent
Job was highly likely and . . . [a] degree where full-time, permanent legal employment at any
salary, let alone a high salary, is scarce, as is the case in the legal market.” Accordingly,
plaintiffs seek “restitution and disgorgement of all tuition monies rémitted to NYLS, totaling
$225 million, which is the difference between the inflated tuition paidvby class members based
on the material misrepresentations . . . and the true value of a NYLS degree[.]” Amended

Complaint, Prayer for Relief. In addition, plaintiffs claim that NYLS’s deceptive and misleading
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employment reports caused them to incur numerous “consequential costs” such as interest on
loans, books, traveling and housing expenses. Opposition Memorandum at 13.

As the court noted earlier, plaintiffs’ sole objection to the degrees they earned at NYLS is
purely in employment terms. To show that the value of a NYLS degree was inflated, plaintiffs
allege that “many NYLS graduates are . . . working in dead-end jobs, doing document review and
other menial, mindless drudgery, essentially functioning as glorified paralegals or secretaries
with little control over their careers.” Amended Complaint, 4 82. This type of work is said not
to provide compensation and a lifestyle worthy of the time, money and sacrifice plaintiffs
invested in earning a NYLS degree. Amended Complaint, § 70.°

Although Small and Pfizer allow plaintiffs to allege damages in the form of price

inflation, i.e. the difference between the allegedly inflated tuition paid and the “true value” of a

*New York law has been interpreted as not providing a cause of action for refund of the purchase price of a
service on the basis that it would not have been purchased absent defendant’s acts or practices. Small, 94 NY2d 43;
Pfizer, 42 AD3d at 629.

Each plaintiff asserts that “[h]ad [he/she] been aware NYLS’s reported placement rates included temporary
and part-time employment and/or employment for which a JD was not required or preferred, [he or she] would have
elected to either pay less to NYLS or, perhaps, not attend the school at all.” Amended Complaint, §§ 17-25. In
order to avoid the Small and Pfizer outcome, plaintiffs argue for damages based on the difference between the
inflated tuition and the true value of a NYLS degree.

NYLS argues that plaintiffs have not alleged facts to show how the cost of tuition was affected by the
alleged misrepresentations and omissions. It further argues that, in attempting to avoid Small and Pfizer, plaintiffs
cite cases in which complaints specified how a purchase price was allegedly inflated. See Waldman v New Chapter,
Inc., 714 F Supp 2d 398, 404 (EDNY 2010); Ackerman v Coca-Cola Co., 2010 WL 2925955, *3 (EDNY July 21,
2010); Rodriguez v It’s Just Lunch, Int’l, No., 2010 U.S. Dist. LEXIS 16622, at *31 (SDNY Feb 23, 2010).
According to defendants, this is not what plaintiffs have done here. The court disagrees.

Plaintiffs do allege that NYLS’s marketing materials contain deceptive statements that are geared to making
a consumer of education believe he/she is buying a degree which is more valuable than it really is. See Amended
Complaint 19 29-32, 65; Opposition Memorandum at 1-3. This is not “‘the reimbursement of the purchase cost’ that
the Court of Appeals rejected in Small.” Reply Memorandum at 5. However, even if plaintiffs have avoided Small
and Pfizer, that does not cure the real infirmity with plaintiffs’ damages theory. What plaintiffs seek is the difference
between what they paid for their NYLS degrees in reliance on the representations contained in the marketing
materials and what the degrees were intrinsically worth. This theory is far too speculative to formulate a valid claim
for damages. See discussion, infra.
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NYLS degree, the complaint does not allege facts from which pecuniary damages can be inferred
as a direct result of the alleged wrong. NYLS claims the instant case is analogous to Mihalakis v
Cabrini Med. Ctr., 151 AD2d 345, 346 (1st Dept 1985) Iv dismissed 75 NY2d 790 (1990), where
a medical student alleged the hospital had misrepresented aspects of its internship, making it
seem superior to what it actually was. The student asserted, had she known the facts, she would
have selected another hospital to serve her internship. Here, plaintiffs similarly allege that had
they known the “truth” they would have elected “to pay less to NYLS or perhaps not attend the
school at all.” Amended Complaint, ] 17-25. The court in Mihalakis dismissed the action:

“The cause of action for fraud should have been dismissed since it does not allege

facts from which can be inferred any pecuniary, out-of-pocket losses as a direct

result of the wrong (cf., Hanlon v Macfadden Publs., 302 NY 502). The measure

of damages in a fraud action is the difference between the value of what was given

up and what was received in exchange, all elements of profit to be excluded (Reno

v Bull, 226 NY 546, 553). Thus, it would seem that the loss here would have to

be measured by the difference between the value of the internship program

provided by defendants and the value of an internship program having the

characteristics that defendants represented to plaintiff Cabrini had but did not. We

think it evident that any such measurement must be rejected as speculative.”

Mihalakis, 151 AD2d at 346.

Plaintiffs try to distinguish Mihalakis by arguing that “plaintiff in Mihalakis was suing for
$345,324,000 in lost earnings caused by alleged deficient, yet unquantifiable, ‘characteristics’ in
the defendant’s internship program.” Memorandum in Opposition at 24. In other words,
plaintiff in that case claimed she gave up an opportunity to complete an internship program
having the characteristics that defendant hospital allegedly represented its program had but did

not, in exchange for the “true value” of the internship program she actually attended. As a result

of the alleged defects in defendant’s program, she claimed she failed to complete the program
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and to ultimately become a physician. Hence, she sought damages “representing plaintiff’s
lifetime prospective earnings as a physician.” Mihalakis, 151 AD2d at 345. Here, on the other
hand, each plaintiff gave up approximately $47,800 in tuition plus other costs per annum for
three years in exchange for “a degree where full-time, permanent legal employment at any salary,
let alone a high salary, is scarce, as is the case in the legal market.” Opposition Memorandum at
24. Unlike in Mihalakis, the value of what was given up by plaintiffs is known here. What
remains to be determined, accordiﬁg to plaintiffs, is to measure the “true value” of a NYLS
degree.

Despite the factual differences between this case and Mihalakis, the court is of the
opinion that the general rule set forth in Mihalakis is applicable here. Namely, the court there
refused to spéculate as to both the “true value” of an internship program and the value of an
internship program having the characteristics that. defendants allegedly misrepresented. See
Mihalakis, supra. Other courts have also declined to entertain similarly spéculative propositions.
For example, in Barrows v Forest Laboratories, Inc., 742 F2d 54 (2d Cir 1984), plaintiffs sold
their pharmaceutical business valued at $550,000 to defendant Forest Laboratories, Inc. (Forest)
in exchange for 22,000 shares of Forest’s common stock. After the sale, Forest publicly
disclosed that its officers had engaged in a scheme to misstate Forest’s financial condition and
earnings. Plaintiffs then filed a suit against Forest seeking, inter alia, damages based on the
difference between the actual value of the stock at the time of the sale and the “grossly inflated”
value as a result of the fraud perpetrated by plaintiffs. The Second Circuit ruled:

“[Plaintiffs’] proposed claim [for damages] is based on the value the stock purportedly
would have had if Forest’s true financial condition had been publicly known at the time
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of the transaction, clearly a speculative proposition. Equally speculative is the question

whether the parties would have reached any agreement if Forest’s true financial condition

had been known . . .. A claim for benefit-of-the-bargain damages must be based on the
bargain that was actually struck, not on a bargain whose terms must be supplied by
hypotheses about what parties would have done if the circumstances surrounding their

transaction had been different.” Id. at 60.

This is precisely the sort of impermissible speculation plaintiffs are asking the court to engage in
here.

While not denying that they received a quality education at NYLS, plaintiffs are asking
this court to measure the “true value” of a NYLS degree which allegedly misrepresented the
chances that NYLS graduates could obtain full-time, permanent employment for which a J.D.
degree was required or preferred. On oral argument, plaintiffs emphasized:

“Your Honor, we’re here today not talking about whether or not New York Law School

guaranteed a job to our clients. That claim appears nowhere in the complaint . . . . This

is a case about a product being mislabeled; and because that product is mislabeled, the
law school can charge a premium for it. . . . We believe through expert testimony . . . you
can measure the difference between a degree where you have a 40 percent or 30 percent
chance of getting a job, and the degree that New York Law School misled . . . our clients
in getting which was a degree where you have a 90 percent chance of a job[.]”
The starting point of any such measurement is beyond this court, and perhaps this is why
plaintiffs fail to allege any method by which any theoretical damages ever could be calculated.

. Measuring damages the way plaintiffs would have it would be speculative for another
reason as well. As noted earlier, eight of the nine plaintiffs here graduated NYLS between 2008-
2011, directly into the Great Recession and its aftermath with the exception of
Ms. Gomez-Jiminez who graduated in 2007. Plaintiffs’ own complaint acknowledges that one

would have to “bury [his/her] head in the sand” to miss the “brutal reality of the current

economic environment[,]” and that we are witnessing “one of the grimmest legal job markets in

k)







