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Plaintiffs, One Twelve, Inc. ("One Twelve") and Don Buchwald ("Buchwald"), submit
this memorandum of law in opposition to the motion for summary judgment of defendant, Sirius
XM Radio Inc. ("Sirius"). Sirius has brought its motion at the outset of the case before any
disclosure has taken place. While it claims that the parties' agreement is clear on its face, Sirius
misreads the provisions in dispute and, by submitting extrinsic evidence in support of its motion,
acknowledges that its interpretation cannot be sustained on the face of the agreement alone.
Accordingly, Sirius's motion should be denied.
PRELIMINARY STATEMENT

When Sirius needed Howard Stem, it promised him a chance to share in the success of
the company. At the time, Sirius had fewer than 700,000 subscribers and lagged far behind its
rival, XM Satellite Radio Inc. ("XM"). Stem brought millions of new subscribers to Sirius,
helping Sirius to conquer its rivaL In 2008, Sirius acquired XM, and today boasts of having
more than 20 million subscribers. None of this would have been possible without Stem. Yet
now that the company has achieved everything it hoped for when it signed Stem, it refuses to pay
him the share of that success which it had promised.
The pmiies' agreement required Sirius to pay Stem's production company, One Twelve,
a series of performance-based stock awards

if~

in any given year, the "total number of Sirius

subscribers" exceeded Sirius's internal estimates by two million, four million, six million, eight
million or ten million subscribers. The agreement counts all of the company's subscribers
toward these targets, including the subscribers that the company acquired from XM.
When Sirius sought approval for its acquisition ofXM, it told the U.S. government that it
would integrate the two companies. This integration was completed in January 2011. Sirius
claims that it does not have to pay the performance-based stock awards because, in the interim,
the subscribers acquired from XM remained on the XM platform. There is, however, nothing in
- I -

the parties' agreement to support Sirius's position. Indeed, when Sirius was drafting the
agreement, the parties considered the possibility that Sirius might acquire XM and its
subscribers. Sirius nevertheless did not seek to exclude these subscribers from the performancebased stock awards and, in a paragraph styled "XM Merger," made clear that any subscribers
acquired in such a transaction would become subscribers of Sirius, as the surviving company.
Sirius's position is also contradicted by its own statements. In press releases, SEC filings
and earnings reports, Sirius has repeatedly proclaimed that it has 20 million subscribers without
drawing any distinctions among its subscribers. Apparently, when it is time to promote the
company, report to the SEC or announce earnings, Sirius happily takes credit for all of its
subscribers, but when it is faced with paying Plaintiffs what it promised, Sirius selectively counts
only some of its subscribers.
While Sirius recognizes Stem's outsized contribution to its growth and has enjoyed the
revenue that its 20 million subscribers have brought to the company's bottom line, it refuses to
pay to Plaintiffs their promised share of this success. Stem worked hard to make Sirius the
success it is today and is not only owed, but deserves, the performance-based stock awards that
were promised.
COUNTERSTATEMENT OF FACTS l
The Parties

Plaintiff One Twelve is Howard Stem's production and distribution company. Plaintiff
Buchwald is Stem's long-time agent. Under the parties' agreement, defendant Sirius promised

1.

The facts are set forth more fully in the accompanying affidavits of Howard A. Stem, sworn to on
June 16, 20 II ("Stem Aff."), and Don Buchwald, sworn to on June 16, 2011 ("Buchwald Aff.").
They are set forth here in summary for the Court's convenience.
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to pay One Twelve a series of escalating stock awards if Sirius exceeded its subscriber estimates
in any year by two million or more subscribers. Sirius also promised to pay Buchwald a
consulting fee equal to
(Buchwald Aff.

~~

of any compensation (including cash and stock) paid to One Twelve.

2,14,18,21, Ex. A; Stern Aff.

~

9.)

Howard Stern

Howard Stern is a world-renowned radio and entertainment personality. In 2004, Stern
was the biggest star on radio, and his morning radio show, the Howard Stern Show, was
syndicated throughout the United States and parts of Canada. Stern had a large and extremely
loyal fan base and a demonstrated ability to bring them to other media. (Buchwald Aff.
Stern Aff.

~

~~

3-5;

2.)

Sirius and XM Each Seeks to Sign Stern

In 2004, Sirius and XM each separately approached Buchwald about moving Stern to
satellite radio when his existing contract with Infinity Broadcasting Corporation ("Infinity")
expired at the end of 2005. At the time Sirius and XM approached Stern, the satellite radio
industry was still getting started, and it was not clear that satellite radio would succeed. Sirius
and XM needed to convince listeners to pay for satellite radio even though they received
terrestrial radio for free. (Buchwald Aff.

~~

6-7; Stern Aff.

~~

3-4.)

Stern had the potential to transform satellite radio into a viable alternative to AM and FM
radio, and both companies coveted him. His move to satellite radio was expected to increase
public awareness of satellite radio at a time when the new medium was struggling for
recognition. Each company believed that signing Stern would bring millions of new listeners to
its platform. (Buchwald AfT.

~~

7-8; Ans.

~

19.)
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Sirius was especially intent on signing Stern. Sirius had entered the satellite radio market
a year behind XM and was running a distant second in their two-company race. In October
2004, XM had more than 2.5 million subscribers, while Sirius had fewer than 700,000
subscribers. (Buchwald Aff.

~

10; Stern Aff.

~

5.)

Sirius Promises Stern a Chance to Share in the Company's Success

Stern was unsure ifhe wanted to continue in radio. He was keeping a grueling schedule
that required getting up at 4 a.m. and was often on the air for more than five hours a day.
Continuing in radio was a significant commitment for Stern, and moving to satellite radio was a
significant risk. Stern had already reached the top of his profession and was seriously thinking
of retiring. (Buchwald Aff.

~

9; Stern Aff.

~~

3-4.)

At Infinity, Stern had been treated as an employee who cashed a paycheck every two
weeks. He was well paid, but he felt that he was not sharing enough in the revenues his show
was generating. Stern was not interested in continuing in this type of relationship. For him to
agree to join Sirius, he had to be treated as a partner in the business. Ifhe were to commit to
creating this new business and helping Sirius grow, he wanted to share in any success that the
company enjoyed. (Buchwald Aff.

~

12; Stern Aff.

~

7.)

The Agreement

On or about October 1, 2004, One Twelve and Sirius executed a letter agreement setting
forth the principal terms of the agreement between One Twelve and Sirius "with respect to the
licensing to Sirius exclusively on radio of the Howard Stern [Show] and certain related matters."
(the "Agreement"). Buchwald also executed the Agreement with respect to a paragraph headed
"Consulting Fee." (Buchwald Aff.

~

17, Ex. A at 1, 10; Stern Aff.

-4-

~

11.)

In exchange for developing programming and making it available exclusively to Sirius
for a five-year term, the Agreement provided for a signing bonus, annual compensation payable
in cash, bonus stock compensation, and, upon reaching certain thresholds, performance-based
compensation and revenue sharing. The Agreement also provided for Buchwald to receive a
consulting fee. (Buchwald Aff.

~

18, Ex. A.)

As a way to ensure that Stem would share in Sirius's success, the Agreement provided
for two separate series of performance-based stock awards. One series of awards was payable
based on the number of "HS-Generated Subscribers" (i.e., Sirius subscribers attributable to
Stem's promotional initiatives). The other series of awards was payable based on the "total
number of Sirius subscribers," regardless of whether those subscribers were HS-Generated
Subscribers. The relevant provision reads:
[One Twelve] shall receive a performance-based stock award of
if
this Agreement remains in effect and, on or before December 31, 2010, either (i)
Sirius has acquired a total of2,000,000 or more HS-Generated Subscribers or (ii)
the total number of Sirius subscribers at the end of any calendar year exceeds the
"Siri Internal Estimate" year-end subscriber target set forth on Exhibit A for such
year by more than 2,000,000 subscribers.
(Jd.

~

21, Ex. A at 2.)

provisions provide for additional performance-based stock

awards if the total number of Sirius subscribers exceeded the "Siri Internal Estimate" by four
million, six million, eight million or ten million subscribers at the end of any calendar year.
(Jd.

~

22, Ex. A at

2~3.)

The parties intended to count all of the company's subscribers for purposes of the
performance-based stock awards described in clause (ii). Under the terms of the Agreement, no
subscribers are excluded from the subscriber count, and there are no restrictions on how
subscribers are to be counted. Nor are there any limitations on how subscribers could come to
Sirius. They could come because of Stem's efforts or they could have nothing to do with Stem.
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They could listen to Stem's show or they could not. They could also come as a result of an
acquisition or a merger. (See Buchwald Aff.

~~

23-24, Ex. A; Stem Aff.

~~

9, 17.)

The parties anticipated that Sirius and XM might merge. On a number of occasions,
Buchwald suggested that Sirius and XM might combine. (Buchwald Aff.
~~

~

24; Stem Aff.

14, 18.) On another occasion, Sirius sought to defer a significant portion of the fixed

compensation that was promised to One Twelve under the Agreement. As part of those overall
discussions, Sirius agreed that, in the event Sirius and XM combined, it would pay One Twelve
an additional bonus of

(Buchwald Aff.

~~

19, 26.)

To document this agreement, Sirius drafted and inserted a paragraph into the Agreement
that provides:
In the event Sirius merges with XM Satellite Radio, Sirius shall pay you a fee of
whereupon the HS Programs may be broadcast to all subscribers of
the surviving company.
(Jd. Ex. A at 8.) Despite drafting this paragraph, which expressly anticipates that the XM

subscribers might become "subscribers of the surviving company," Sirius did not seek to exclude
those subscribers from the perfonnance-based stock awards. (Jd.

~

28; Stem Aff.

~

17.)

Sirius Changes Management
When Stem signed his contract in 2004, Joseph Clayton was the CEO of Sirius.
(Buchwald Aff.

~

17.) Clayton hailed the signing of Stem and welcomed him to Sirius as a de

facto partner in the company. A month later, Mel Kannazin became the CEO of Sirius. (See id.
Ex. C at 14.) Karmazin resented the contract that had been negotiated and agreed to by his
predecessor and said that if he had been CEO at the time, he would have given Stem much less.
(Jd.

~

43.) While Sirius paid One Twelve a perfonnance-based stock award for 2006, at a time

when Sirius still badly needed Stem to succeed, once Sirius had acquired its chief rival, Sirius
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refused to pay One Twelve the perfonnance-based stock awards that it had promised.
(ld. ,,40-41; Stem Aff., 18.)

Sirius Acquires XM

On the announcement of Stem's signing, Sirius's stock jumped 15.5% and subscribers
started pouring in. (Buchwald Aff. ,29; Stem Aff. , 12; see Barry Aff. Ex. L at 9.) When Stem
signed in October 2004, Sirius reported that it had 674,459 subscribers. By year end, Sirius
reported 1,143,258 subscribers. By the end of2005, Sirius reported 3,316,560 subscribers, all
before Stem's show had even aired on its platform. (Buchwald Aff. "29-30.) Kannazin gave
Stem the credit that he deserved for this spike in Sirius subscribers. (ld. , 30.)
On January 9, 2006, the Howard Stem Show premiered on Sirius. In the first quarter of
2006, the total number of Sirius subscribers was reported to have increased to 4,077,747, and by
year end, the total number of Sirius subscribers was reported at 6,024,555. (Ans.' 53.)
Fueled by this dramatic growth, in 2007, Sirius announced that it would be acquiring
XM. Without Stem, Sirius would not have been in a position to acquire its rival, and the
transaction would not have happened. (See Buchwald Aff. , 8, Ex. G; Stem Aff. , 17; see also
Barry Aff. Ex. H (Bane of America report authored before signing of Stem forecasting that
Sirius would continue to lag well behind XM); Ans. , 0 (acknowledging that Stem helped to
"put Sirius in a position to be the acquiring entity").)
The acquisition ofXM was fonnalized on July 28, 2008, and the following day, Sirius
announced that it now had more than 18.5 million subscribers. (Buchwald Aff. Ex. B.)
Following the acquisition, Sirius paid One Twelve the "merger fee" and began offering the
Howard Stem Show to all of its subscribers, including those subscribers still on the XM
platfonn. (Barry Aff.

~,

10-11, 18.) Sirius chose to do this through a premium package called
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the "Best of Sirius," which featured the Howard Stern channels, among other programming.
(ld.

~

11; Buchwald Aff.

~

33.)

By the end of2008, the total number of Sirius subscribers was reported to have increased
to 19,003,856, exceeding the estimate contained in the Agreement by more than 10 million
subscribers. (See Buchwald Aff. Ex. A at 11, Ex. Cat 4.) In the economic downturn of2009, the
total number of Sirius subscribers was reported to have dipped slightly to 18,772,758, but
nevertheless exceeded the estimate contained in the Agreement by more than 8 million
subscribers. (See id. Ex. A at 11, Ex. D at 2.) By the end of 20 10, the total number of Sirius
subscribers was reported to have reached an all-time high of 20, 190,964, again exceeding the
estimate contained in the Agreement by more than 8 million subscribers. (See id. Ex. A at 11,
Ex. Eat 1.)
Since it acquired XM, Sirius has repeatedly and in various contexts publicly proclaimed
that it had close to or more than 20 million subscribers. In these pronouncements, Sirius has not
drawn any distinctions among its subscribers. For example:
•

In its 2009 Form 10-K, Sirius reported to the SEC, "[a]s of December
31,2009, we had 18,772,758 subscribers." (Emphasis added.)

•

On November 23,2010, Sirius took out an ad in the New York Post
boasting that Sirius XM had reached 20,000,000 subscribers. The ad
appeared on the front page and back page, and occupied two full pages of
an insert in the middle of the paper.

•

In a December 9, 2010 press release announcing the re-signing of Stern,
Sirius quoted Karmazin, who said, "Howard is a great talent and we are
thrilled that he will continue to provoke, engage and entertain on SIRIUS
XM. Our agreement is good news on all fronts - it is good for SIRIUS
XM subscribers and good for SIRIUS XM stockholders. Howard forever
changed radio and was instrumental in putting SIRIUS on the map when
he first launched on satellite radio. He is one of the few 'one-name'
entertainers in the country and our 20 million subscribers are lucky to have
him." (Emphasis added.)

-8-

(Id.

~

•

On December 13,2010, Sirius hosted an exclusive Paul McCartney
concert at the world-famous Apollo Theater to celebrate reaching 20
million subscribers. Tickets were closed to the public, and were instead
awarded to Sirius subscribers through promotions and call-in contests
across Sirius's on-air channels. The concert was also broadcast on one of
Stem's channels and several other channels.

•

On February 15,2011, Sirius announced its full year 2010 financial
results. The company boasted that it had achieved a record number of
20.2 million subscribers and had enjoyed revenue of$2.82 billion, up 14%
over 2009. The company reported that "[n]et subscriber additions in 2010
were 1,418,206, compared to a net subscriber loss in 2009 of 231 ,098.
Ending subscribers as of December 31, 2010 were 20,190,964, up 8%
from the 18,772,758 subscribers reported as of December 31,2009."
(Emphasis added.)

36, Exs. D, F-H.)

Sirius Refuses to Pay the Performance-Based Stock Awards

In each year of Stem's Agreement, Sirius exceeded its own internal estimates by more
than 2 million subscribers. On January 9, 2007, Sirius paid One Twelve the performance-based
stock award for the 2006 calendar year. It also paid Buchwald his consulting fee. But, with the
exception of this initial payment, Sirius has failed to pay One Twelve or Buchwald any of the
performance-based stock awards owed under the Agreement. (Buchwald Aff.

~

37; Stem Aff.

~~

16, 18.)
Sirius contends that One Twelve and Buchwald have failed to give notice of Sirius's
breach or an opportunity to cure. (Def.'s Mem. at 9.) In fact, Sirius has had ample opportunity
to pay what is owed and has consistently refused. In 2009 and again in 2010, Plaintiffs contacted
Sirius seeking an explanation for why the performance-based stock awards had not been paid. 2

2.

Sirius criticizes Plaintiffs for not demanding payment of the stock awards for 18 months following
Sirius's acquisition ofXM. (See Def.'s Mem. at 9.) In fact, Plaintiffs contacted Sirius in 2009 to
confirm that the post-merger subscriber numbers had triggered the awards. When Sirius refused to
pay, Plaintiffs decided not to issue a formal demand for payment because Sirius was struggling with
(F ootnote continued on next page)
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During the negotiation of Stem's new agreement in December 2010, Buchwald again attempted
to discuss the performance-based stock awards with Sirius. Karmazin, however, refused to
discuss any resolution of this matter. (Buchwald Aff.

~~

39-40, 44.) In March 2011, Plaintiffs

commenced this action.
ARGUMENT

Summary judgment is "a drastic measure that deprives a party of her day in court."
Grossman v. Amalgamated Hous. Corp., 298 A.D.2d 224, 226 (1st Dep't 2002) (citations

omitted). For that reason, summary judgment may be granted only if there is no genuine triable
issue of fact. Id. In deciding a motion for summary judgment, all reasonable inferences must be
drawn in favor of the nonmoving party. Perry v. City of New York, 44 A.D.3d 311, 311
(1 st Dep't 2007). "Ifthere is any doubt as to the existence of a triable issue, the motion should
be denied." Grossman, 298 A.D.2d at 226.
In a contract dispute, summary judgment must be denied if the contract is subject to at
least two reasonable interpretations or the parties' intent must be gleaned from disputed extrinsic
evidence. See, e.g., Dermot Co. v. 200 Haven Co., 41 A.D. 3d 188,192 (1st Dep't 2007)
("Further, provisions subject to competing, reasonable interpretations raise triable issues of fact
precluding summary judgment. "); Ruttenberg v. Davidge Data Sys. Corp., 215 A.D .2d 191, 197
(1 st Dep't 1995) ("[W]here determination of that intent requires resort to extrinsic evidence,
summary judgment must be denied."); Yanuck v. Simon Paston & Sons Agency, Inc., 209 A.D.2d
207,208 (1 st Dep't 1994) ("[W]here, as here, interpretation of contract terms or provisions is
susceptible to at least two reasonable interpretations, and intent must be gleaned from disputed
(F ootnote continued from prior page)

debt. Buchwald and Stem were concerned that a fonnal demand might interfere with the company's
ability to find new financing and possibly cause it to fold. (See Buchwald Aff. ~ 38.)
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evidence or from inferences outside the written words, it becomes an issue of fact that must be
resolved at trial."); Caravan Gifts, Inc. v. Whang, 181 A.D.2d 618, 618-19 (1st Dep't 1992)
("Summary judgment is inappropriate where, as here, the intent of the parties cannot be
determined from the face of the agreement. ").
I.

SUMMARY JUDGMENT SHOULD BE DENIED BECAUSE DEFENDANT
READS AN EXCEPTION INTO THE PARTIES' AGREEMENT THAT SIMPLY
IS NOT THERE.

There is no dispute that the Agreement must be read according to its plain language. The
"[p ]articular words should be considered, not as if isolated from the context, but in light of the
obligation as a whole and the intention of the parties as manifested thereby." Kass v. Kass, 91
N.Y.2d 554,566 (1998). Here, the plain terms of the Agreement demonstrate that, in
determining One Twelve's entitlement to the performance-based stock awards, the parties
intended to count all the subscribers of Sirius XM Radio Inc., without any exceptions.
If the Court finds the Agreement ambiguous, the Court may look to extrinsic evidence to
discern its meaning and the parties' intent. See First Capital Asset Mgmt., Inc. v. N. Am.
Consortium, Inc., 286 A.D.2d 263,264 (1st Dep't 2001) (noting that where a contract is

ambiguous, "all the extrinsic evidence of the parties' negotiation and conduct should be
considered to determine the meaning of the agreement"). Here, the extrinsic evidence of the
parties' negotiations, the purpose of the performance-based stock awards, and Sirius's own
public statements all confirm that, in determining One Twelve's entitlement to the performancebased stock awards, all of the company's subscribers are to be counted.
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A.

The Agreement Counts All the Subscribers of Sirius XM Radio Inc.,
Including Those Subscribers Acquired from XM.
1.

The Phrase "Total Number of Sirius Subscribers" Refers to All the
Subscribers of Sirius XM Radio Inc.

A central issue in dispute is the meaning of the phrase "total number of Sirius
subscribers." Plaintiffs read this phrase as referring to all of the subscribers of Sirius Satellite
Radio Inc., the entity that signed the Agreement. Sirius contends that the phrase refers only to
the subscribers of the Sirius radio service, as distinct from the XM radio service. When the
Agreement is read properly, it is evident that Plaintiffs are right, and Sirius is wrong.
As Defendant is forced to admit, the word "Sirius" is defined in the first paragraph of the
Agreement to mean "Sirius Satellite Radio Inc." (See Def's. Mem. at 12.) This requires that the
phrase "Sirius subscribers" be read as "Sirius Satellite Radio Inc. subscribers," and not as
"subscribers to the Sirius radio service."
The word "Sirius" is consistently used throughout the Agreement to refer to the company
and not the radio service. The Agreement begins with the recitation that "you," referring to One
Twelve, and "Sirius," obviously referring to Sirius Satellite Radio Inc.,

th~

contracting party,

"hereby agree as follows." And as Defendant itself notes, the use of the word "Sirius" in the
signature block, "plainly" refers to Sirius Satellite Radio Inc., and "[a]ll of the rights and
obligations of the Agreement are between Sirius and One TwelvelBuchwald." (Def.' s Mem.
at 12.) There are also references to Sirius's common stock, Sirius's board of directors, Sirius's
annual meeting, and Sirius merging with XM. (Buchwald Aff. Ex. A at 1, 8.)
Plaintiffs' reading of the phrase "Sirius subscribers" is further confirmed by the "XM
Merger" paragraph. The "XM Merger" paragraph states:
In the event Sirius merges with XM Satellite Radio, Sirius shall pay [One Twelve]
whereupon the HS Programs may be broadcast to all
a fee of
subscribers of the surviving company.
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(Id. at 8 (emphasis added).) It therefore recognizes the possibility that Sirius might acquire XM,

and makes plain that any XM subscribers acquired in such a transaction would become
subscribers of Sirius, the surviving company.
Sirius claims that the phrase "Sirius subscriber" must nevertheless refer to subscribers to
the radio service because customers entered into a subscription agreement with Sirius in order to
receive the Sirius Service. This circular argument ignores the defined term "Sirius" and
improperly focuses on the undefined term "subscriber." More importantly, it does not prove
anything because, whether customers signed subscription agreements with Sirius or XM,
following Sirius's acquisition ofXM, all of these customers became Sirius subscribers under the
Agreement. As a result, all of them are counted toward the performance-based stock awards. 3
Sirius, which drafted the Agreement, knew how to distinguish between the company and
the radio service if that was what had actually been intended. For example, Sirius submits its
2004 Terms and Conditions in support of its motion. Where the Terms and Conditions refer to
the radio service, they make explicit that it is the service. (See Barry Aff. Ex. 0 at 1.) Here,
having defined the term "Sirius" to mean the company in the first paragraph of the parties'
Agreement, if Sirius wanted the phrase "total number of Sirius subscribers" to refer only to the
radio service, it was incumbent on Sirius to say so.

3.

In pointing to the fact that the Agreement does not refer explicitly to XM subscribers, Defendant
misses the point. At the time the Agreement was drafted, Sirius and XM were two unrelated
companies. Plaintiffs do not of course seek credit for XM's subscribers in the period before Sirius
acquired XM. After Sirius acquired XM, however, XM's subscribers became Sirius subscribers
under the Agreement.
There is likewise no merit in Sirius's claim that the "XM Merger" paragraph refers to "all subscribers
of the surviving company," rather than "Sirius subscribers." (Def.'s Mem. at 17.) Obviously, when
the Agreement was drafted in 2004, no one yet knew what the surviving company might be called,
and so the Agreement referred to the surviving company generically.
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In fact, the words "radio service" do not appear anywhere in the provisions relating to the
perfonnance-based stock awards or in any similar provisions. 4 Sirius's attempt to read these
words into the Agreement must be rejected. It is well settled that courts may not insert tenns
into a contract that the parties did not themselves include. See Bazin v. Walsam 240 Owner,
LLC, 72 AD.3d 190,195 (Ist Dep't 2010) ("[C]ourts may not by construction add or excise

tenns, nor distort the meaning of those used and thereby make a new contract for the parties
under the guise of interpreting the writing." (internal quotation marks and citations omitted));
Jade Realty LLC v. Citigroup Commercial Mortg. Trust, 83 AD.3d 567,568 (Ist Dep't 2011)

(noting that a court should not add tenns to a contract in aid of interpretation "when application
of the literal language of the Lcontract] results neither in absurdity nor in an unenforceable
contract").
In any event, even were the Court to find an ambiguity on the face of the Agreement, that
ambiguity would have to be construed against Sirius, as the drafter of the Agreement.
See Macquarie Holdings (USA) Inc. v. Song, 82 AD.3d 566, 567 (Ist Dep't 2011) (noting that

any ambiguity in a contract must be construed against the drafter); Burgos v. Metro-North
Commuter R.R., 40 AD.3d 377, 378 (Ist Dep't 2007) ("[A]ny ambiguity must be construed

against Metro-North, the drafter of the contract.").
2.

The Parties' Negotiations and Conduct Confirm That the Agreement
Refers to All the Subscribers of Sirius XM Radio Inc.

Plaintiff's reading of the Agreement is the only reading that is consistent with the purpose
of the performance-based stock awards: to give Stem a chance to share in the success of the
4.

The only time the phrase "radio service" appears in the Agreement is in a parenthetical reference at
the end of the "Audio Distribution" paragraph. This paragraph prohibits One Twelve from
distributing the HS Programs to other outlets, such as terrestrial radio, and has no bearing on the
question of who is a "Sirius subscriber." (See Buchwald Aff. Ex. A at 7.)
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company he was joining. The company promised to reward Stem if the company achieved
certain subscriber levels. The concept was simple: as the company benefited, Stem was to
benefit right along with it.
The performance-based stock awards became payable when Sirius exceeded its internal
targets by at least two million subscribers. Sirius purposefully set these targets high, so that if
they were reached, it would be assured of having sufficient revenue to pay Plaintiffs. (Buchwald
Aff.

~

15.) Simple math demonstrates that this was a profitable exchange for Sirius. If each

subscriber paid $12.95 per month for a subscription, two million subscribers would bring $310
million in additional revenue to Sirius's bottom line - above and beyond Sirius's own internal
estimates - and might continue to do so annually for years to come. To convince Stem to join
its business, Sirius agreed to pay

of this additional revenue to One Twelve as a

bonus.
Sirius obtained additional benefits from these subscribers beyond the $12.95 monthly
subscription fee. When Sirius announced Stem's signing, Sirius stated that it believed that
payment of the performance-based stock awards would be more than offset because its
"agreement with Stem [would] have a material positive benefit to [its] business, including a
positive impact on consumer awareness, average revenue per subscriber, chum and partner
relations." (Barry Aff. Ex. J at 2.) Sirius reported that if it "achieve[d] the incentive milestones
contained in the agreement," it believed that "the material positive effects on [its] business
[would] far outweigh the related incentive payments." (ld)
While Sirius claims that the subscribers acquired from XM should not count toward the
performance-based awards, Sirius itself counts these subscribers as a measure of its success.
FoHowing its acquisition of XM, Sirius proclaimed that it now had more than 18 million

- 1., -

subscribers. More recently, Sirius has celebrated 20 million subscribers, a figure it has touted in
press releases and SEC filings. (See, e.g., Buchwald Aff. , 36.) Sirius threw a Paul McCartney
concert at the Apollo Theater and placed an advertisement in the New York Post to boast that its
20 million subscribers "are listening to exactly what they want all in one place." (See id.
, 36(b), Ex. F (emphasis in original).) Sirius has enjoyed the revenue that all of these subscribers
have brought to its bottom line, reporting record-setting earnings for 2010 based on 20.2 million
subscribers. (ld. , 36(e), Ex. H.) It promised Stem a chance to share in this revenue, yet when
the time came to make good on its promise, Sirius refused to do so.
3.

Consistent with the Intent of the Parties to Count All Sirius
Subscribers, the Agreement Does Not Carve Out or Exclude Any
Subscribers.

Sirius next argues that it does not have to pay the performance-based stock awards
because it acquired roughly half of its subscribers through a merger rather than through "organic
growth." (Oef. 's Mem. at 3, 15,20.) The problem with this argument is that there is no such
distinction in the Agreement. The Agreement refers to the "total number" of subscribers without
any exclusions. There was no restriction on how these subscribers could come into Sirius, and
they could therefore come in through a merger or an acquisition. s
The parties considered the possibility that subscribers might come into Sirius through a
merger or an acquisition. When Stem and Buchwald raised the prospect that Sirius might

5.

To the extent Sirius seeks to exclude some of its subscribers from the "total number of Sirius
subscribers," it renders the word "total" meaningless. The word "total" means all and not just some.
See Sassi-Lehner v. Charlton Tenants Corp., 55 A.D.3d 74, 80 (1st Dep't 2008) ("It is an elementary
principle of the law that every phrase in a contract must be given meaning."); Elite Gold, Inc. v. IT
Jewelry Outlet Corp., 31 A.D.3d 338,340 (lst Dep't 2006) (reversing summary judgment where trial
court's interpretation of the contract "failed to give meaning to all [of the contract's] terms"); Mionis
v. Bank Julius Baer & Co., 30 I A.D.2d, 104, 109 (I st Dep't 2002) ("Courts are obliged to interpret a
contract so as to give meaning to all of its terms.").
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combine with XM and again when Sirius inserted the "XM Merger" paragraph into the
Agreement, Sirius chose not to carve out or exclude these subscribers from the performancebased stock awards. The Court should not read a provision into the Agreement that the parties
could have included, but did not. See Vermont Teddy Bear Co. v. 538 Madison Realty Co.,
1 N.y'3d 470, 476 (2004) ("The parties could have negotiated an explicit notice requirement
regarding completion of restoration within the time period set forth in paragraph 3 of the rider.
They did not do so.") (citations omitted); Bazin v. Walsam 240 Owner, LLC, 72 A.D.3d 190, 195
(1st Dep't 2010) ("Nor is it appropriate to find implicit in the lease a provision that the parties
could have included, but did not."); 425 Fifth Ave. Realty Assocs. v. Yeshiva Univ., 228 A.D.2d
178, 178 (1st Dep't 1996) (Where the contract was negotiated by experienced attorneys and
businesspeople, "there is no basis 'to interpret an agreement as impliedly stating something
which the parties have neglected to specifically include.'" (quoting Rowe v. Great Atl. & Pac.
Tea Co., 46 N.Y.2d 62,72 (1978))); Shoretz v. Shoretz, 186 A.D.2d 370, 372 (1st Dep't 1992)

(refusing to imply limitation in settlement agreement where parties foresaw possibility of
contingent event, yet did not exclude or provide for it in their agreement).
4.

The Performance-Based Stock Awards Were Not Dependent on
Subscribers Brought in by Stern.

Sirius argues that it would be unfair to give Stem credit for subscribers acquired from
XM because only 9% of those subscribers have signed up for Stem's show through the "Best of'
Sirius package. (See Def. 's Mem. at 3, 8.) 6 This argument fundamentally misperceives the
nature of the performance-based stock awards at issue here. These awards are based on the total

6.

To the extent that Sirius relies on the 9% figure, it demonstrates that its motion cannot be decided on
summary judgment. Plaintiffs cannot determine whether this figure is accurate and how it was
calculated without pretrial disclosure.
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number of Sirius subscribers, regardless of whether those subscribers were due to Stern's efforts.
Indeed, Sirius concedes that the parties' use of the words "Perfonnance Based Compensation"
referred "strictly" to "Sirius's perfonnance, which was being measured by the number of Sirius
subscribers." (See id. at 16.) There was a completely separate stock award for subscribers
attributable to Stern. (See Buchwald Aff. Ex. A at 2-3.)
Sirius also overlooks that it was Stern who made its acquisition of XM possible. Before
Sirius signed Stern, it had fewer than 700,000 subscribers, was lagging far behind XM, and was
expected to remain in that position for years to come. Stern's signing and subsequent efforts
changed all of that, bringing in millions of subscribers. With Stern fueling its growth, in January
2007, Sirius reported that it had more than 6 million subscribers. The next month, Sirius
announced that it would be acquiring XM. (See id.
B.

~

31; Stern Aff.

~~

5, 16-17.)

Defendant's Remaining Arguments Are Without Merit.
1.

Exhibit A to the Agreement Establishes Numerical Thresholds Only
and Does Not Bear on Which Types of Subscribers Are Counted.

Sirius's reliance on Exhibit A to the Agreement is misplaced. Exhibit A sets forth the
Siri Internal Estimates that would be used for purposes of detennining the perfonnance-based
stock awards. These estimates provide the numerical threshold for the award, which must then
be exceeded by at least two million subscribers. The estimates do not have any bearing on how
those subscribers are to be counted. Nor do they define or circumscribe the types of subscribers
that can be counted. Indeed, there is no reason why they should. It makes no difference to
Sirius's bottom line whether the estimates are exceeded because of "organic growth" or because
of a corporate acquisition. Regardless of how subscribers come into the company, Sirius gains
those additional subscribers and enjoys the revenues they bring. Under the Agreement, Sirius
must then share that success with Plaintiffs.
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2.

Defendant Misconstrues the Purpose of the XM Merger Fee.

There is nothing in the Agreement to suggest that the merger fee would be the only
compensation paid to Plaintiffs in the event of an acquisition or merger. To the extent that Sirius
argues to the contrary, it again reads words into the Agreement that are not there and mistakes
the purpose of the contractual provision at issue. The "merger fee" was an additional bonus that
Sirius agreed to pay as part of an overall arrangement to be able to defer a significant portion of
the fixed compensation. (See Buchwald Aff.

~

26.) It had nothing to do with the performance-

based stock awards and was never intended to substitute for or reduce those stock awards.
(See id.)

In suggesting that the merger fee is the only compensation to be paid in the event of an
acquisition, Sirius essentially suggests that One Twelve and Buchwald agreed to accept a onetime payment of

in lieu of

worth of performance-

based stock awards. This did not happen and would have made no sense. Stem would not have
agreed to join Sirius without Sirius's promise to provide him with a handsome share of whatever
success the company achieved. (See id.
3.

~

28; Stem Aff.

~

11.)

Defendant's Hypothetical Scenarios Are Absurd.

In an attempt to belittle Plaintiffs' interpretation of the Agreement, Sirius presents two
hypothetical scenarios. (See Def. 's Mem. at 19-20.) Neither scenario is realistic or relevant.
Sirius's first hypothetical speculates on what might have happened if Sirius had acquired XM the
day after the Agreement was announced. Of course, neither party anticipated that this might
actually happen. Indeed, it would have made no sense for Sirius and XM to bid against each
other for Stem's services if they intended to combine the day after his signing. Sirius's second
hypothetical questions whether Stem would claim credit for satellite television subscribers. This
case is not about what might have happened if Sirius had acquired satellite television subscribers.
- 19 -

It is about Sirius's acquisition of new satellite radio subscribers which Sirius itselfhas counted as

Sirius subscribers in SEC filings, press releases and earnings reports.
II.

SUMMARY JUDGMENT SHOULD BE DENIED BECAUSE DEFENDANT'S
MOTION RAISES DISPUTED ISSUES OF MATERIAL FACT AND
HIGHLIGHTS THE NEED FOR DISCLOSURE.
A.

By Relying on Extrinsic Evidence, Defendant Concedes That There Are
Material Issues of Fact That Cannot Be Determined on the Face of the
Agreement.

In Point I of this memorandum, Plaintiffs show that if the Agreement is read on its face,
without any resort to extrinsic evidence, it must be read in their favor. The term "Sirius" is
defined to be the company, not the radio service; the Agreement refers to the "total number" of
Sirius subscribers; and there are no exceptions or restrictions on how those subscribers are
counted. The Agreement cannot be read on its face in favor of Sirius. Sirius concedes as much
when it submits extrinsic evidence in an attempt to bolster its erroneous reading of the
Agreement. Among other things, Sirius submits reports from outside analysts (see Barry Aff.
Exs. H & I), the Sirius and XM customer agreements from 2004 (see id.

~~

4-5, Exs. 0 & P),

findings of fact from the Federal Communications Commission (see id. Ex. D), and the Sirius
and XM customer agreements from 2010. (See id. Exs. R & S.)
Sirius argues that the customer agreements and analyst reports establish what the parties
"intended" when they signed the agreement, and what the parties "intended" the words "Sirius
subscribers" to mean. (See Def.' s Mem. at 15, 18./ In fact, this evidence does nothing of the
sort. Buchwald and Stern establish that the parties intended the words "Sirius subscribers" to

7.

Defendant's cases do not endorse the use of extrinsic evidence when a contract is unambiguous. In
Horse-Shoe Capital v. American Tower Corp., No. 650512110, 2011 WL 453004 (Sup. Ct. N.Y.
County Jan. 28, 2011) and Innophos, Inc. v. Rhodia, S.A., ION. Y .3d 25 (2008), the extrinsic evidence
was used to provide background, not to discern the parties' intent.
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refer to all the subscribers of the company without exception. Sirius's motion papers contain no
testimony from a witness who can speak to the parties' intent. Sirius submits the affidavit of
Thomas D. Barry, its Corporate Controller and Chief Accounting Officer, but Barry cannot offer
any view of how the contract should be interpreted because he was not involved in its negotiation
or drafting. 8
B.

There Is an Issue of Fact With Respect to Whether the Sirius Service and the
XM Service Were Wholly Separate.

When it was seeking government approval for its acquisition of XM, Sirius represented
that it would combine both companies into a single integrated entity. The FCC announced that
"the surviving corporation after all the transactional steps are completed will be Sirius Satellite
Radio Inc. It will hold, through its subsidiaries, Satellite CD Radio, Inc. and XM Satellite Radio
Holdings, Inc., all of the Commission licenses and authorizations Sirius and XM respectively
hold prior to the Merger." (Barry Aff. Ex. D ~ 20.)
Sirius tries to take advantage of the fact that it did not complete the proposed integration
until January 2011 to claim that "at all relevant times" the two radio services were separate. As a
threshold matter, this makes no difference under the parties' Agreement because the Agreement
counts all of the company's subscribers - regardless of whether they received Sirius or XM
programming - toward the performance-based stock awards. But even putting that aside,
Sirius's intent from the beginning was to integrate the two companies, and Plaintiffs should not
be prejudiced or deprived of their bargained-for compensation because it took Sirius time to
complete that integration.
8.

Me Barry fails to lay an adequate foundation for some of the evidence he sponsors. For example, he
does not establish that the analyst reports attached to his affidavit are the actual analyst reports from
which Exhibit A was derived. And, while he provides a tabulation of subscriber numbers "drawn
from" SEC reports, he does not explain how the company tabulated those numbers.
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In any event, Plaintiffs need disclosure to test Sirius's assertion that the two music
services were "wholly separate." Based on the documents that Sirius submits in support of its
motion, it appears that neither the companies nor the radio services were operated as separately
as Sirius claims. As a result of the acquisition, Sirius XM Radio Inc. became the owner of all of
the outstanding shares of XM capital stock. (See Def.' s Mem. at 20-21; Barry Aff. Ex. D ~ 20
n.71.) And Sirius's officers became the officers of the surviving company, with Mel Karmazin
as its CEO. (Buchwald Aff. Ex. C at 14.)
The companies also integrated operations. According to Sirius's 2008 Form 10-K, XM
transferred its employees to Sirius and Sirius agreed to provide various services to both
companies necessary to support their radio services, such as product development, sales,
marketing, finance, accounting, information technology, programming, human resources, public
relations, investor relations, legal and other general management services. The companies also
agreed "to share equally the costs of certain programming that appears on both platforms." (See
id. at 10.)

The radio services also overlapped, offering 117 channels in common. Sirius promised
the FCC that "the combined company" would offer two

afa carte options, "Best of Both"

programming, and various other packages to the subscribers of the combined company.
(Buchwald Aff. Ex. C at 5; Barry Aff. Ex. D ~ 21.) Sirius also promised that "the merged entity"
would offer for sale an interoperable satellite radio receiver that could receive both the full Sirius
and full XM programming. (Barry Aff

~

22.) In 2009, Sirius began marketing interoperable

receivers concurrently with a "SIRIUS Everything Plus XM Everything" package that allowed
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subscribers to receive the combined lineup of all Sirius and XM programming for one price and
without separately subscribing to the two services. (See Rothman Aff. Ex.

Al

The information concerning the intermingling of the two companies' operations is
exclusively within Sirius's control, and not otherwise available to Plaintiffs. Plaintiffs need
disclosure to test the assertions made in Sirius's motion papers. Among other things, Plaintiffs
are entitled to explore whether the subscribers were kept as separate as Sirius claims, whether
and how subscriber fees were commingled and counted in Sirius XM's revenues, how Sirius XM
has valued the XM portion of its business, and how Sirius XM has counted subscribers. The
disclosure process may also provide context for existing facts or lead to the disclosure of
additional facts material to the issues in dispute between the parties.

C.

Plaintiffs Are Entitled to Disclosure Into the Negotiation, Drafting and
Interpretation of the Agreement.

Sirius's motion should be denied for the independent reason that there has been no
disclosure in this action. See CPLR 3212( f) (authorizing the Court to deny the motion if facts are
unavailable to the opposing party in order to permit affidavits to be obtained or disclosure to be
had). New York courts have held that "[s]ummary judgment should be denied as premature
where ... the party opposing the motion has not had an adequate opportunity to conduct
discovery into issues within the knowledge of the moving party." Colombini v. Westchester

Cnty. Healthcare Corp., 24 A.D.3d 712, 715 (2d Dep't 2005); see also Galil Importing Corp. v.
Strauss, Ltd, 61 A.D.3d 716, 717 (2d Dep't 2009) (denying motion for sununary judgment in
breach of contract action because discovery had not yet taken place); Boston Concessions Grp.,

9.

References to the "Rothman Aff." are to the Affirmation of Seth D. Rothman, dated June 17,2011,
and submitted in opposition to defendant's motion for summary judgment.
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Inc. v. Criterion Crr. Corp., 200 AD.2d 543,544 (lst Dep't 1994); (denying summary judgment

in breach of contract action where no disclosure had been taken); Papa v. McGrail, 155 AD.2d
371,371-72 (1st Dep't 1989) (same).
In addition to discovery into the operations of the two merged companies, Plaintiffs are
entitled to disclosure concerning, among other things, the negotiation, drafting, execution and
interpretation of the Agreement; Sirius's acquisition ofXM, including the way in which the
acquisition was structured and its effect on the parties' Agreement; and how Sirius has counted
its "subscribers" both before and after the XM acquisition.
III.

ONE TWELVE AND BUCHWALD ARE ENTITLED TO THE PERFORMANCEBASED STOCK AWARDS.
One Twelve and Buchwald seek only what was promised to them under the Agreement,

and the fact that Mel Karmazin may think that he could have negotiated a better deal for Sirius
back in 2004 does not give Sirius any justification for seeking to rewrite the parties' Agreement
now. See Shoretz v. Shoretz, 186 A.D.2d 370, 372 (lst Dep't 1992) (holding that a court should
not rewrite an agreement because one of the parties is dissatisfied with the result); RM J 4 FK
Corp. v. Bank One Trust Co., 37 AD.3d 272, 274 (lst Dep't 2007) ("That the tenns of an

agreement may strike a court as unfair may reflect only an inadequate or incomplete appreciation
of the complexities or commercial realities of a transaction.").
At the time the Agreement was drafted, Sirius badly needed Stern. To make him a
partner in its business, it agreed to pay him amounts that were beyond what had been seen in the
radio industry. There is no question that this deal was fairly made, and that it has paid off
handsomely for Sirius. The signing of Stern brought legitimacy and attention to Sirius at a time
when the company was struggling to stay competitive with XM. Sirius obtained exclusive rights
to broadcast the Howard Stern Show, kept Stern from signing with its chief competitor, and
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attracted millions of new subscribers. Without Stern, Sirius would never have been in a position
to acquire XM. As Mel Karrnazin has admitted, Stern "was instrumental in putting Sirius on the
map." (Buchwald Aff. Ex. G. at 1.)
CONCLUSION

For the forgoing reasons, Defendant's motion for summary judgment should be denied in
its entirety.
Dated: New York, New York
June 17,2011

Respectfully submitted,
HUGHES HUBBARD & REED LLP

One Battery Park Plaza
New York, New York 10004-1482
(212) 837-6000
Attorneys for PlaintifJr; One Twelve, Inc. and
Don Buchwald
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