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Credit Suisse bases its opposition to this motion on the false premise that it is moot. It
presumes that MBIA’s fraud claim has been dismissed, disregarding the Court’ s most recent
statement that it is considering the many precedents identified by MBIA —issued before and after
the Court’s August 9, 2010 denial of Credit Suisse's motion to dismiss — that sustain fraud clams
analogous to the one asserted by MBIA. Further, Credit Suisse wholly misconstrues MBIA’s
breach of contract claims, which would in any event warrant the disclosure sought. The
requested disclosureis directly relevant (i) to MBIA’s material breach of contract claim, (ii) to
its claims that Credit Suisse breached its contractua covenants to give prompt notice of, and to
repurchase, breaching loans, and (iii) as admissions of Credit Suisse' s breaches of its contractual
warranties.

Credit Suisse’ s opposition also confirms that it has thwarted the requested discovery
based upon flagrant misrepresentations to the Court. First, Credit Suisse avoided disclosure of
documents reflecting recoveries on its own repurchase demands to originators for HEMT 2007-2
Loans owned by the Trust (the “ Repurchase Documentation”) by denying such transactions
existed. Based on MBIA’s showing, however, Credit Suisse now isforced to concede. That is,
in a 180-degree reversal from its prior representations to the Court, Credit Suisse no longer
deniesthat it obtained recoveries on its own repurchase demands to originators pertaining to
Loansin the HEMT 2007-2 Trust and did not pass the recoveries on to the Trust as
contractually required. Nor does it dispute that it made repurchase demands for the very same
types of breachesthat MBI A has cited as a basisfor its own repurchase requests, each of
which Credit Suisse hasrejected. MBIA presented evidence of those recoveries that it was able
to glean from the existing, piecemeal, production. But the Court should require disclosure of

comprehensive accounting records, sufficient to show the materiality of the consideration



received by Credit Suisse in connection with repurchase demands, repricings, or settlements
related to the HEMT 2007-2 Loans. MBIA has forcefully and without dispute laid the
evidentiary basis that the Court advised would warrant the requested production and, therefore,
the discovery should be ordered produced.

Second, after MBIA accurately recounted the history of the discovery proceedings
concerning the production of structured data, Credit Suisse now concedes in its opposition that it
did in fact represent to the Court that it would fully comply with the Court’s June 24, 2010 Order
to produce al relevant data from its PBS Database. But its opposition also confirmsthat it never
did, and it takes the position that it never will.

The PBS Data contains critical evidence concerning Credit Suisse's quality control and
repurchase processes. MBIA properly demanded the production of such information to evaluate
what Credit Suisse knew about the loans that it sampled and reviewed in relation to the HEMT
2007-2 Loans, whether Credit Suisse complied with its own policies and representations about its
quality control practices, and how it interpreted its own warranties and repurchase obligations.
Contrary to the Court’s prior orders, Credit Suisse did not even disclose the existence of the PBS
database until MBIA found referencesto it in produced documents. Having been caught red-
handed, Credit Suisse now takes the remarkable position that, because it has made some
piecemeal production of quality control data, it need not make a complete production of the most
relevant and comprehensive materials. That, frankly, is an egregious disregard of its discovery
obligations.

Asto the substantive relevance of the discovery sought, Credit Suisse does not address at
al the evidence and arguments made by MBIA. Credit Suisse instead focuses on oneissue: In

addition to demanding repurchase of HEMT 2007-2 Loans for defects that constituted violations



of Credit Suisse’'swarrantiesto MBIA, Credit Suisse a'so demanded and obtained repurchase
recoverieson HEMT 2007-2 Loans based upon early payment defaults (“EPDSs’) and “no fraud”
warranties, which Credit Suisse did not specificaly provideto MBIA. What Credit Suisse
ignores, however, is the overwhelming and undisputed evidence that it knew the EPDs were red
flags for defective underwriting and borrower misrepresentations, both of which triggered Credit
Suisse' s repurchase obligations to the Trust. Credit Suisse deliberately disregarded those red
flags, and worse, implemented policies and designed its quality control protocols specifically to
avoid revealing securitization breaches, in an attempt to circumvent its repurchasing obligation.

This conduct is similar to that which has led to enforcement activity against other
securitization sponsors. And Credit Suisseis now the subject of an investigation by the
Securities and Exchange Commission, which issued a subpoena this week seeking the same
types of documents as MBIA seeks with thismotion. In addition, recently disclosed documents
bolster MBIA’s arguments on this motion, al of which reinforces that MBIA has set a proper
foundation for the disclosure it seeks. MBIA’s motion should be granted.

ARGUMENT
MBIA’sMotion is Not Moot

Credit Suisse asserts that MBIA’s motion is “moot” because the Court stated on April 7,
2011, in connection with an order it issued in Ambac Assurance Corp. v. DLJ Mortgage Capital,
Inc., that it would reconsider its August 9, 2010 Decision and Order (the “August 9 Order”) in
this action, denying Credit Suisse’s motion to dismiss MBIA’s fraud claim.*

Credit Suisse’s argument is presumptuous and premature; the Court has not rescinded its

August 9 Order. And for the reasons set forthin MBIA’ s letter to the Court dated April 11,

! See Memorandum of Law of Defendants Credit Suisse Securities (USA) LLC, DLJMortgage Capital,
Inc. and Select Portfolio Servicing, Inc. in Opposition to Plaintiff MBIA Insurance Corporation’s Motion
to Compel (“Defs. Mem.”) at 1, 9, 12.



2011, MBIA respectfully submits that the August 9 Order was correctly decided, isin
accordance with each of nine other cited opinions addressing similar allegations,® and should not
be rescinded. Furthermore, MBIA expects that with an appeal pending in MBIA v. Countrywide
Home Loans, Inc., No. 602825/08, the Appellate Division will express its agreement with al of
thetrial courts that have reached decisions in harmony with this Court’s August 9 Order.

More specifically, the two fundamental conclusions upon which the Court’s Ambac
opinion rests—i.e., that Ambac’ s fraud and breach of contract claims are duplicative and that
Ambac had accessto all of the same information as Credit Suisse did, precluding a pleading of
justifiable reliance on Credit Suisse’ s misrepresentations — are inapplicable here. First, because
MBIA allegesthat Credit Suisse misrepresented or omitted material present facts concerning its
existing business practices and characteristics of the HEMT 2007-2 Loans, MBIA’ s fraudulent
inducement claim is not duplicative of its breach of contract claim. See First Bank of Americas
v. Motor Car Funding, Inc., 257 A.D.2d 287, 291-92 (1st Dep’t 1999) (misrepresentations of
present fact may sustain afraud claim alongside a claim based on breach of contractual
warranties).

Second, with respect to justifiable reliance, MBIA alleges at |ength the reasonable due
diligenceit did conduct. And MBIA aleges at length that Credit Suisse did not provide MBIA

with access the information that Credit Suisse had, as the aggregator of the loans that conducted

2 See Docket No. 94.

% See Ambac v. EMC, 08 Civ 9464, Slip. Op., Feb. 8, 2011, 2011 WL 566776 (S.D.N.Y.) (Berman, J.);
Ambac v. EMC, 08 Civ 9464, Slip. Op., Jan. 28, 2011 (Katz, M.J.); MBIA Insurance Corp. v. GMAC
Mortgage, LLC, 600837/10, 30 Misc. 3d 856 (December 10, 2010) (Fried, J.); MBIA Ins. Co. v. Royal
Bank of Canada, 12238/09, 2010 WL 3294302 (N.Y . Sup. Ct. Aug. 19, 2010) (Scheinkman, J.); MBIA
Ins. Co. v. Countrywide et al., 602825/08 (N.Y . Sup. Ct. Apr. 29, 2010) (Bransten, J.); Syncora
Guarantee Inc. v. Countrywide Home Loans, 650042/09 (N.Y. Sup. Ct. Apr. 2, 2010) (Bransten, J.);
MBIA Ins. Co. v. Residential Funding Co., LLC, 603552/08, 2009 WL 5178337 (N.Y. Sup. Ct. Dec. 22,
2009) (Fried, J.); MBIA Ins. Co. v. Countrywide et al., 602825/08, 2009 WL 2135167 (N.Y. Sup. Ct. July
8, 2009) (Bransten, J.). See also Financial Guaranty Ins. Co. v. Countrywide Home Loans, Inc.,
650736/09 (N.Y. Sup. Ct. June 15, 2010) (prev. uncited).



the loan-by-loan re-underwriting and had exclusive possession of the HEM T 2007-2 Loan files
(containing the complete set of documents upon which the loans were underwritten).* To
facilitate the transaction, Credit Suisse gave MBIA representations and warranties that the Loans
bore certain characteristics, and provided MBIA with high-level information summaries,
warranted to be truthful, that it intended MBIA to rely upon in evaluating the risk of the
Transaction.”> Those summaries, including the loan tape and due diligence reports, contained
false information that MBI A had no way of knowing was false. MBIA relied upon the
representations that the information was correct, and to protect itself, had those representations
confirmed in contractual warranties.’

1. MBIA Has Established the Evidentiary Basis as Required
by the Court for Disclosure of All Repurchase Documentation and PBS Data

In January, this Court stated that it would compel disclosure of records reflecting Credit
Suisse' s treatment of recoveriesrelated to HEMT 2007-2 Loansif MBIA could provide a
foundation to conclude that such recoveries existed. The undisputed evidencein MBIA’s
moving papers, admissions in Credit Suisse's opposition, and newly discovered evidence
submitted here, all unquestionably establish that they did.

Indeed, Credit Suisse no longer deniesthat it demanded repurchase of HEMT 2007-2
Loans for defects that triggered Credit Suisse’ s (unperformed) obligation to repurchase

breaching loans from the Trust.” It cannot, based upon the evidence supplied by MBIA.

* See Affirmation of Erik Haas, dated March 25, 2011 (“Haas Aff.”), Ex. 24 (Complaint) 1 29.
°1d. 122, 29-32.

® All of this presumes that MBIA must show “justifiable reliance” upon Credit Suisse’s
misrepresentations, and not simply that the misrepresentations were material to the risk that MBIA
insured. If the misrepresentations denied MBI A the ability to evaluate the risk it was insuring, MBIA —
as aninsurer —may avoid liability under the insurance policy. See N.Y. Ins. L. § 3105.

" Plaintiff MBIA Insurance Corporations Memorandum of Law in Support of Its Motion to Compel,
dated March 25, 2011 (“P. Mem.”) at 8-14 (citing instances in which Credit Suisse demanded and



Moreover, documents produced and identified since this motion was noticed show additional
Credit Suisse repurchase demandsto originators for HEMT 2007-2 Loans, based upon the same
types of breaches MBIA has cited in its putback requests to Credit Suisse, which Credit Suisse
has denied.

For example, in August of 2007, Credit Suisse demanded repurchase of loan

for breaches including failure to comply with the Truth in Lending Act and failureto

comply with underwriting standards, both violations of representations and warranties that
MBIA obtained from Credit Suisse.® Despite discovering that this loan breached the HEM T
2007-2 securitization warranties, Credit Suisse did not notify MBIA of the defect or repurchase
the loan from the Trust, as contractually required.® Credit Suisse subsequently received an
$80,000 in settlement of this and other loan repurchase demands.®® But even after receiving this
payment, Credit Suisse |eft the breaching loan in the Trust, from which it was eventually
released by defendant SPS to another Credit Suisse affiliate, without consideration.** Other
examples from Credit Suisse' s recent production are loan , put back for fraud, failure

to comply with underwriting guidelines, and appraisa irregularities;'? loan , put back

obtained recoveries because, e.g., “[t]he loan was not documented according to the applicable
underwriting guidelines,” and for misstatements of income and occupancy).

8 Affirmation of David Slarskey (“Slarskey Aff.”), dated April 29, 2011, Ex. 1, CS_M0006053869-72
(produced on March 22, 2011). See also Affirmation of Darren Teshima, dated Apr. 15, 2011 (“Teshima
Aff."), Ex. Ca CS_M0000006596, (ii) (truth-in-lending warranty) and (iv) (underwriting warranty).

® See Teshima Aff., Ex. C (Pooling and Servicing Agreement (“PSA”) Excerpts), Section 2.03(e) (“Upon
discovery by any of the parties hereto of abreach of arepresentation or warranty ... that materially and
adversdly affects the interests of the Certificateholders or the Certificate Insurer in any Mortgage Loan,
the party discovering such breach shall give prompt notice thereof to the other parties and the Certificate
Insurer.”)

10 garskey Aff., Ex. 2, CS_M0006040466-68 (repurchase demand) (produced on April 14, 2011).

! See Trustee Loan Level Datafor Apr. 2008, available at https://trustinvestorreporting.usbank.com.
This practice congtitutes a breach of SPS's contractual obligations. See Haas Aff., Ex. 24, 1 63-67.

12 Slarskey Aff., Ex. 3, CS_M0006053873-76 (repurchase demand).



for borrower misrepresentation and failure to comply with underwriting guidelines;*® and loan

, put back for appraisal problems.** Credit Suisse did not provide notice of these
defective Loans or repurchase them from the Trust.”> Nonetheless, it admits that in these types
of transactions, “ Credit Suisse and the originator sometimes reached a negotiated settlement
whereby the loan was re-priced at a discount that the originator paid to Credit Suissein
exchange for arelease.”*® MBIA seeks disclosure to show all of the recoveries related to any
HEMT 2007-2 Loans, whether by repricing, settlement, or other means.

The recoverieson HEMT 2007-2 Loans owned by the Trust, and the related Repurchase
Documentation, are relevant both to MBIA’ s fraud and breach of contract claims: They show
Credit Suisse’ s motivation and scienter for fraudulently inducing MBIA to participate in the
Transaction. Credit Suisse did so, in part, to obtain double-recoveries on the defective Loans by
shoveling them into the Trust, profiting from their securitization, and then recovering again when
it demanded that the originators of those Loans repurchase them, even though Credit Suisse no
longer owned the Loans. The magnitude of the recoveries also will contribute to an award of
punitive damages. In addition, the recoveries will show that Credit Suisse violated its
obligations to inform MBIA when it discovered HEMT 2007-2 Loans that breached warranties,

and to repurchase the same from the Trust.

3 Slarskey Aff., Ex. 4, CS_M0005995736-44 (repurchase demand and supporting documentation, with
corresponding MLPA showing the basis of the repurchase demand).

Y Slarskey Aff., Ex. 5, CS_M0005984807-37 (repurchase demand and supporting documentation). See
alsoid., Ex. 6, CS_M0005985955-57 (detailing why the appraisal was faulty).

1> See Trustee Loan Level Data for November 2007 (showing loan “charged off,” not
repurchased), June 2008 (same for loan ), and October 2007 (same for loan ),
available at https://trustinvestorreporting.usbank.com.

® Defs. Mem. at 5. Notethat thisis not describing “global settlements,” for which disclosure has already
been ordered in the Jan. 26 Order. Credit Suisse has admitted |oan-by-loan repricings and payments
received.



Instead of responding to this evidence, Credit Suisse misleadingly suggests that it only
“sought to enforce its rights pursuant to the fraud reps and EPD provisions” in its contracts with
originators.*” This suggestion is not only false (as shown above), but misses the point. Credit
Suisse knew that EPDs and fraud were red flags that the Loans were originated in violation of
underwriting requirements or based upon misrepresentations, breaches that triggered Credit
Suisse’ s notice and repurchase obligations to MBIA.*® Indeed, Credit Suisse’'s own RMBS
Manual links afinding of EPDs to substandard underwriting.*® Nonetheless, Credit Suisse
intentionally disregarded those breaches, in violation of its contractual notice and repurchase
obligations, and in contravention of its representations about its quality control practices.”

All of thistook place within the context of a broader, ongoing fraudulent scheme. See
Oster v. Kirschner, 77 A.D.3d 51, 56 (1st Dep't) ( “intent to defraud isto be divined from
surrounding circumstances’); DDJ Mgnt., LLC v. Rhone Group L.L.C., 78 A.D.3d 442, 443 (1st
Dep't 2010) (same). Credit Suisse does not dispute that it systematically manipulated its quality
control processes to avoid finding securitization breaches.?* As part of its undisclosed policy to
avoid “creating arecord of possible rep/warrant breachesin deals,” Credit Suisse management
shut down quality control efforts designed to detect securitization breaches,? ignoring clear

evidence of such breachesin, e.g., loansit described as “fishy,” while putting the loans back to

¥ Defs. Mem. at 5.
18 See PI. Mem. at 9-10.

19 See Slarskey Aff., Ex. 7, CS_M0004252914 et seq. (RMBS Conduit Process Control Manual (“RMBS
Manual”)) at CS_M0004253417 (linking EPDs to substandard underwriting).

2 e Pl. Mem. at 14-19.

1 See PI. Br. at 9-10; see also Slarskey Aff., Ex. 8, CS_M0005988876-77 (“[s]ince the EPD request is
outstanding, | will not sen[d] the QC review”).

%2 Haas Aff., Ex. 11; see also Slarskey Aff., Ex. 9, CS_M0005718731 (instructing employees to “hold
off” on doing quality control for loansthat “tanked” but did not qualify as EPDs).



originators as EPDs and pocketing the recoveries.”® That is because when it did review EPD
loansit found credit breaches, which trigger Credit Suisse's (again unperformed) obligation to
repurchase securitized loans.

In 2006, Alex Huang, akey Credit Suisse employee who later assembled the HEMT
2007-2 Trust, asked for areview of agroup of EPD loans “to find out what went wrong.” Credit
Suisse determined that 60 percent of the EPD loans did not meet underwriting guidelines.®* By
2007, management discouraged such reviews, so as not to cause “ problems and confusion,” and
deliberately recalibrated its quality control processes to maximize its own EPD putbacks while
minimizing findings of securitization breaches.”® Credit Suisse has admitted that delinquencies
were caused by bad underwriting, misstated incomes and originators “ coaching” borrowers to
obtain loans, any of which requires repurchase.”®

In the case of severa high-volume originators of HEMT 2007-2 Loans, Credit Suisse
issued credit to originators to finance the origination of loans that Credit Suisse knew were sub-
standard and likely to default. Credit Suisse nonetheless agreed to purchase these defective
loans intending to securitize them quickly put large numbers of loans back for EPD violations —
thus doubly profiting first from the securitization and then from the repurchase recoveries. This
practice, developed over aperiod of years, had ripened by 2007 so that by the time Credit Suisse
securitized 2,320 New Century loans into the HEMT 2007-2 transaction (nearly 15 percent of the

deal by loan count), it was well aware that New Century loans actually suffered from high rates

# See Slarskey Aff., Ex. 10, CS_M0005987452-55 (putting back loans for EPD despite evidence of
underwriting, documentation, appraisal, and fraud); Ex. 11, CS_M0005979360-61 (ignoring evidence of
other violations because EPD “[is] a stronger casefor us’).

# See Slarskey Aff., Ex. 12, CS_M0005522336-38.
* See Pl. Mem. at 9 and Slarskey Aff., Ex. 9, CS_M0005718731.
 See Slarskey Aff., Ex. 13, CS_M0004263535-38; Ex. 14, CS_M0005718734-35.



of delinquency and deficient underwriting, because Credit Suisse was putting back hundreds of
New Century loans at atime?” Still, Credit Suisse warranted to MBIA the underwriting of the
New Century loans, and denied the breaches when MBIA later found them.

More specifically, in September 2006, Huang emailed the servicer of apool of New
Century loans slated for securitization expressing “concern[] about the amount of deli[n]quent
loansin this pool.”?® By March 2007, while assembling the HEM T 2007-2 pool, Huang was
“sure” that a number of the New Century loans would default and have to be put back.?® Indeed,
in March, because New Century was on the brink of bankruptcy and the scheme had become
unsustainable, Credit Suisse was contemplating an exit strategy for the New Century loansit had
bought off the warehouse financing line.*® A Credit Suisse employee called the collateral
backing the loans “alittle ugly,” in particular because the second liens have “fico [] lower than
we normally securitize”3! Nonetheless, with this actual knowledge of defective underwriting,
Credit Suisse securitized more than 2,000 New Century loans into the HEMT 2007-2
Transaction, gave warranties as to the Loans qualities, but then denied all of MBIA’ s repurchase

demands when it discovered the same deficiencies that Credit Suisse had known abouit.

" On February 15, 2007, days after it first met with MBIA, Credit Suisse put back 101 delinquent New
Century loans; eighteen of these were nonetheless securitized in HEMT 2007-2 just afew months later.
See Slarskey Aff., Ex. 15, CS_MO0006063214-15. Just two weeks later, Credit Suisse put back an
additional 146 loans (55 of which were securitized in the Transaction). Seeid, Ex. 16,
CS_MO0006060119-22. Asof August 2007, Credit Suisse had 658 outstanding putback requests to New
Century, totalling over $44 million. I1d. Ex. 17, CS_M0005641034-35 (attaching repurchase schedul€).
Of those 658 loans, 252 were securitized in HEMT 2007-2.

% Slarskey Aff., Ex. 18, at CS_M0005805595-96.
» Slarskey Aff., Ex. 19, CS M0004277351-53.
¥ Slarskey Aff., Ex. 20, CS_M0004302745.

¥ 1d. Thisfinding of low FICO scores matches with the statement of Rob Sacco, Credit Suisse's head of
underwriting, that New Century and other originators of HEMT 2007-2 L oans were “ subprime,” even
though Credit Suisse represented them to MBIA as originators of higher quality “Alt-A” loans. Slarskey
Aff., Ex. 21, CS_M0004303573-74.
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The deceit in these practices does not depend on New Century’ s financial condition, or
the risk that the performance of loans (if they had met the warranted characteristics) might
deteriorate in the future. It isthat Credit Suisse knowingly securitized defective loans, with the
intent to launder them through its securitization and EPD putback scheme, and while concealing
the evidence of breaches. See, e.g., Rombach v. Chang, 355 F.3d 164, 173 (2d Cir. 2004)

(“ Cautionary words about future risk cannot insulate from liability for the failure to disclose that
the risk has transpired”).

Credit Suisse did not disclose the truth of its then-present business practicesto MBIA
during MBIA’s consideration of whether to insure payments on the Transaction. Credit Suisse’s
acknowledgment that it demanded repurchase of HEMT 2007-2 Loans based upon EPDs and
fraud, in conjunction with evidence that it knew those findings were hallmarks of securitization
breaches, and that it intentionally subverted its quality control practices, provides powerful
evidence of the fraudulent intent underlying its misconduct. Indeed, this securitization and
putback scheme for defective loans is akin to the conduct that led to Morgan Stanley paying huge
fines and restitution in a civil enforcement action.®* Just this week the SEC issued a subpoena
requesting the very same kinds of documents from Credit Suisse that MBIA seeks with this
motion.

Finally, Credit Suisse’ s argument concerning its EPD repurchase demandsignoresiits
servicing obligations. When it identified non-performing EPD HEMT 2007-2 Loans, Credit
Suisse, as the servicer of the Loans, had an obligation to pass any subsequent recoveries it

obtained on those Loans on to the Trust. Instead, Credit Suisse pocketed the “repricing” or

% See Appendix A, In re: Morgan Stanley & Co. Incorporated, 10-2538 (Sup. Ct. Suffolk County, June
24, 2010) (Assurance of Discontinuance).
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“settlement” funds it obtained on those Loans and |eft them in the Trust to default, and to be
released to yet another affiliate of Credit Suisse, without consideration.®

Credit Suisseirrelevantly retorts that it negotiated the so-called “no-fraud” and EPD
representations that it provided to originators out of the HEMT 2007-2 securitization
representations and warranties. But the issue is whether Credit Suisse knew that the Loans did
not conform with the representations and warranties that it did provide. Asisclear from the
email Credit Suisse cites, in which it denied the EPD and fraud warranties, Credit Suisse stated
that, instead of MBIA’s proposed fraud and EPD reps, Credit Suisse expected MBIA to rely
upon the “loan taperep,” the“ underwriting rep,” and the“ compliancerep” aswarranting,
inter alia, thetruth of theinformation Credit Suisse provided about the Loans including their
compliance with underwriting guidelines, and the truth and accuracy of the information Credit
Suisse provided.® Thus, Credit Suisse's knowledge of fraud and EPD triggered its notice and
repurchase obligations, based upon the warranties that it did provide to MBIA.

In sum, far from a*fishing expedition,” there is ample evidence that Credit Suisse
obtained recoveries on loans owned by the HEMT 2007-2 Trust, with knowledge that those loans
breached the representations and warranties Credit Suisse supplied to MBIA, and without
notifying the Trust of those breaches or repurchasing the defective Loans. MBIA has met its
burden to set a foundation for the Repurchase Documentation it seeks, which should be
compelled as in the accompanying proposed order.

A. Credit Suisse Seeksto Evade Production of the PBS Data for All
of the Relevant Quality Control Samplesas Ordered by the Court

% See Haas Aff., Ex. 24 (Complaint) 1 63-65.

¥ See Teshima Aff., Ex. H at MBIA_CS00024912-24921 (repeatedly citing existing reps as warranting
the factual attributes of theloans). See also Sarskey Aff., EX. 22, Insurance Agreement, Section 2.01(j)
(“Accuracy of Information” warranty).

12



Credit Suisse’ s opposition reflects its strenuous efforts to avoid disclosure of quality
control data central to thislitigation, as ordered by the Court in its June 24, 2010 Order of last
year. To recount, as set forthin MBIA’s opening brief and admitted,® Credit Suisse first failed
to disclose the existence of the PBS Database and denied its existence. When MBIA discovered
the PBS Database by references in Credit Suisse's production, Credit Suisse denied it contained
relevant data. When MBIA brought the issue to the Court’ s attention, Credit Suisse then said it
would fully comply with the Court’s June 24, 2010 Order and produce all of the relevant data,
and that no further order was required. But Credit Suisse has not done so, and it is now clear that
it has had no intention of doing so. Now Credit Suisse's position is that because it has produced
some quality control data, it need not produce the central database containing the most relevant
data, issuing thefiat that “MBIA Is Not Entitled to Any Additional Quality Control
Information.”* MBIA cannot obtain “additional” PBS Data because Credit Suisse has not
produced any in the first place. Credit Suisse hasno valid explanation for failing to disclose
and produce data from this central repository, as ordered, and it still has not produced any of
its PBS Data.

Credit Suisse does not dispute its policy was to draw samples of loans from various pools
initsinventory for quality control review, or its policy that the results of the sampling analysis
were to be imputed back to the entire inventory of loans from which they were drawn, for

purposes of expanding upon the review as patterns of deficiencies were found.* Credit Suisse

% See Pl. Mem. at 16-17 and Def. Mem. at 8.

% See Defs. Mem. at 8 (explaining its failure to disclosein response to the Court’s Order on the basis that
the database “historically was used by personnel no longer employed by the company.” MBIA identified
the database by looking at Credit Suisse’sRMBS Manual and database manuals; surely Credit Suisse
could have identified its own databases) and 12 (emphasis supplied).

¥ See Pl. Mem. at 16-19. Quality control analysis was to include a complete “re-verification of
employment, income, assets, and appraisals for 100% of the [loan] samples,” with occupancy “validated
on 5% of loans selected for review.” See Haas Aff., Ex. 20 (RMBS Conduit Process Manual) at
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thus intended for an inference to be drawn regarding the HEM T 2007-2 Loans from rel ated
samples, regardless of whether the applicable quality control sample actually contained a
HEMT 2007-2 Loan. Nonetheless, Credit Suisse reverses the Court’ s June 24, 2010 Order,
construing it to require production only of quality control data from the samples actually
containing aHEMT 2007-2 Loan, rather than drawn from inventory containing aHEMT 2007-
2 Loan.® Plainly, Credit Suisse’s construction would deny MBIA the bulk of relevant quality
control data. Credit Suisse’s reliance on sampling assures that many relevant samples did not
actually contain any of the HEMT 2007-2 Loans.

MBIA seeks only that which is necessary to draw the relevant inferences, i.e., the PBS
Datafor the sampled loans that were drawn from inventory containing the HEMT 2007-2
Loans. The Court’s June 24, 2010 Order was based upon MBIA’s (now proved) allegations
about how Credit Suisse's quality control processes were supposed to work, requiring production
of the relevant quality control samples so that MBIA could test the veracity of Credit Suisse's
representations about its quality control practices, and its knowledge and understanding of
breaches, by extrapolating from the sample sets. * This datawill show, for example, that Credit

Suisse (i) violated its quality control policies as represented; (ii) ignored breaches that

CS_M0004253346. Properly performed, thiswould surface sampled loans that did not, for example,
meet Credit Suisse's underwriting guidelines regarding, e.g., credit standards, liabilities, employment and
income, or assets. See, e.q., Slarskey Aff., Ex. 23 (Credit Suisse August 2006 Correspondent
Underwriting Guidelines). And consistent with its pre-contractual representationsto MBIA, when there
was a " pattern of deficiencies,” Credit Suisse’s purported policy was to “expand on reviews’ to assure the
quality of itsinventory. Haas Aff., Ex. 25 at CS_M0004253345.

% See Defs. Mem. at 13.

¥ See Pl. Mem. at 5-6 (describing Credit Suisse’s pre-contractual representations regarding quality
control). Inafootnote, Credit Suisse dismisses the significance of the pitchbook cited by MBIA and
presented by Credit Suisse at the first meeting between the two parties. See Def. Mem. at n.2. Credit
Suisse points to fine print in its presentation that “[t]hese materials may not be used or relied upon in any
way,” asif by including such a disclaimer it could innoculate itself against tort liability for fraudulent
business practices. Thisis nonsense. See Sommer v. Fed. Sgnal Corp., 79 N.Y.2d 5470, 554 (1992)
(disclaimers unenforceabl e against conduct that “evinces areckless indifference to the rights of others”).
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disgualified loans for HEMT 2007-2 securitization or triggered repurchase requirements; and
(iii) identified the same defects in its samples as formed the basis for MBIA’s more than 4,000
repurchase demands, denied in their entirety by Credit Suisse.

Asjust one example of the prejudice caused by Credit Suisse' s evasions, in the last few
weeks since filing this motion MBIA has discovered a seriousirregularity in anumber of HEMT
2007-2 Loans: Theseloans were previously securitized by Credit Suisse and then repurchased
by Credit Suisse as defective, just months before Credit Suisse pumped them into the HEMT
2007-2 Trust.*® Upon repurchasing these defective loans, Credit Suisse assigned them new
loan identification numbers, wiping the slate clean.

MBIA is unable to determine what Credit Suisse knew about the defects associated with
these recycled loans that required their repurchase from other securitizations.** Its policies
suggest that the loans should have undergone quality control review when they were
repurchased. But in the absence of PBS Data, MBIA has been denied the results of that quality
control analysis (both under the new or old loan number), and thus critical disclosure concerning
the improper practice of repurchasing defective loans from one securitization and recycling them
into HEMT 2007-2. Credit Suisse should not be permitted any longer to evade disclosure of its

PBS Data as requested by MBIA and ordered by the Court last year.

0 See Affidavit of Afshin Azhari, dated Apr. 29, 2011.

1 Nor, based upon Credit Suisse' s truncated production, can MBIA determine what data was maintained
in connection with the loans' earlier loan numbers, or whether other HEMT 2007-2 Loans were
previoudy assigned other loan_ids, by some other process. Seeid 1 9-10.
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CONCLUSION

For the foregoing reasons, MBIA’s motion to compel should be granted and MBIA’s

Proposed Order should issue.

Dated: New York, New York
April 29, 2011

PATTERSON BELKNAPWEBB & TYLERLLP

By:__/d/ Erik Haas

Erik Haas (ehaas@pbwt.com)

Nicolas Commandeur (ncommandeur @pbwt.com)
David Slarskey (dnslarskey@pbwt.com)

1133 Avenue of the Americas

New York, New York 10036

Telephone: (212) 336-2000

Fax: (212) 336-2222

Attorneys for MBIA Insurance Corporation
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