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Plaintiff Abu Dhabi Commercial Bank P.J.S.C. (“ADCB”), with knowledge as to its own
conduct and on information and belief as to all others, pleads as follows:
NATURE OF THE ACTION
1.

This case arises from an eleventh-hour deal proposed to ADCB by Credit Suisse

Securities (USA) LLC (“Credit Suisse,” as defined further below) and the other defendants during
the late-2007 liquidity crisis. This deal, known as Farmington Finance Ltd. (“Farmington”), was
designed to offload Credit Suisse’s risky bond investments onto ADCB and other investors.
Defendants fraudulently misrepresented that Farmington’s portfolio of investments was safe, highly
rated, and designed to preserve capital, so that they could complete a deal that protected their own
positions, generated massive fees, and transferred embedded losses from Credit Suisse to ADCB. AS
detailed further herein, Farmington was nothing more than a vehicle created and structuredby Credit
Suisse that was designed to reduce the losses facing Credit Suisse and its affiliates (or their clients)
at the expense of ADCB and other investors.
2.

This case is the latest in a pattern of fraudulent conduct arising out of defendants’

conduct during the recent financial crisis. Credit Suisse employees were recently convicted of a
billion dollar criminal bait-and-switch scheme involving collateralized debt obligations (“CDOs”).
Defendant Standard & Poor’s Rating Services (“S&P,” as defined further below) has been at the
center of regulatory and legislative scrutiny and reforms arising from its role in the recent crisis and
false ratings of the obligations of CDOs and structured investment vehicles (“SIVs”), such as
Farmington and its predecessor, Victoria Finance Ltd. (“Victoria”). Likewise, a Credit Suisse
affiliate, Credit Suisse Alternative Capital (“CSAC”), is under investigation by the Securities and
Exchange Commission (“SEC”) for creating a risky yet highly rated CDO called Class V Funding

111, completed in late February 2007, just months before the close of Farmington. Thus, this case is
-1-
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.
the latest example of a series of complex fraudulent transactions involving CDOs and/or SIVs
created by defendants that never should have been triple-A rated and never should have been sold.

3.

Defendants’ fraudulent scheme was forged out of the rubble left of Victoria. Victoria

was a SIV created in or about July 2002; ADCB had held $40 million in its capital notes since

2005/2006. Until the second half of 2007, Victoria was regarded as highly rated and safe. By the
end of October 2007, however, the market for CDOs and SIVs, including Victoria, was collapsing
and defendants were uniquely aware of the fact that Victoria’s problems ran far deeper than the
short-term market-based or “liquidity” risks. At that time, employees of Credit Suisse and Ceres
Capital Partners, LLC (“Ceres”) designed and began marketing the Farmington “restructuring
transaction,” which they represented as a way to save ADCB’s investment in Victoria. To induce
ADCB to invest in Farmington, defendants characterized Victoria’s problems as mere liquidity
issues, unrelated to the quality or value of Victoria’s collateral. They also represented that
Farmington would be highly rated by the rating agencies (including S&P), and would “preserve”
ADCB’s capital invested in Victoria, which was declining in value because Victoria could not
refinance its short-term debt during the liquidity crisis. In short, defendants said that Farmington’s
debt and assets would be a unique solution to Victoria’s troubles: Farmington’s underlying assets
would be identical to Victoria’s (as a cross-section thereof), but its debt would be long-term, thereby
avoiding Victoria’s liquidity issues.
4.

In furtherance of their fraud, defendants represented that Credit Suisse would acquire

Victoria senior debt to sell to Farmington in “individually negotiated transactions . . . at individually
negotiated prices.” Unbeknownst to ADCB, however, Credit Suisse did not “individually negotiate”
transactions or prices for Victoria senior debt, but rather bought the debt from itself and/or its own
money market funds at above-market prices; it may have also purchased debt from third-parties.

-2-
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Credit Suisse then used the Farmington transaction to pass the risks and losses of that debt onto
ADCB at still higher prices. These sweetheart deals saved Credit Suisse from carrying the toxic debt
on its books and prevented its client money market funds from “breaking the buck,” which would
have exposed Credit Suisse to litigation and heightened regulatory scrutiny. The Farmington
transaction left ADCB holding the risks and losses.
5.

Had ADCB known that Credit Suisse was using Farmington to offload its own risks

and losses (or those of its clients), ADCB would not have invested in Farmington. ADCB certainly
would not have agreed to the high restructuring fees paid to Credit Suisse ($20 million), facility fees
paid to Ceres (between $5 million and $6 million per year), rating fees paid to S&P, and lending
margin on Credit Suisse’s newly-issued 30-year term loan to Farmington. Nor would ADCB have
agreed to guarantee $347 million associated with the 30-year term loan that Credit Suisse made to
Farmington - an amount nearly nine times the amount of ADCB’s initial investment, in Victoria.

6.

The keys to defendants’ fraud were the proprietary models, data, and metrics that

enabled them to claim that Farmington’s assets and debt remained safe and highly rated. Using
those ratings, defendants represented to ADCB that Victoria’s problem was merely a lack of
liquidity and that if Victoria could avoid a “fire sale,” the underlying assets would be safe. In truth,
Victoria was failing because the models, data, and metrics used to assess its assets were flawed, and
Victoria’s assets were far riskier - and already had experienced greater losses - than defendants had
represented. The default and correlation assumptions defendants used to support a triple-A rating on
Farmington’s senior debt also were unreasonable and misleading. As defendants knew, Farmington
did not deserve such high ratings, because its assets represented an identical cross-section of
Victoria’s.

-3-
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7.

Yet, defendants portrayed ADCB’s exposure to Farmington as an extremely low risk

position consistent with ADCB’s stated goal of “preserving” capital. In furtherance of this scheme,
defendants represented that Farmington’s term loan notes and senior capital notes would receive
“AAA” and “BBB” ratings from S&P, respectively, and that both S&P and Moody’s would confirm
the high ratings of the assets underlying Farmington. In fact, S&P ultimately rated these notes as
expected, and both S&P and Moody’s maintained the required high ratings on Farmington’s assets
when the parties executed the Farmington deal. As defendants knew, however, Farmington’s notes
never warranted the ratings they were given. Nor did Farmington’s underlying assets have the credit
quality that defendants had represented in the Farmington selling documents. In truth, defendants’
representations were materially false and misleading - a total lie.
8.

ADCB agreed to the Farmington transaction based on defendants’ representationsthat

ADCB’s exposure in Farmington was consistent with the goal of preserving its capital investment.
Accordingly, ADCB exchanged its $40 million investment in Victoria’s capital notes with a like
investment in Farmington. In addition, as noted, ADCB assumed, for little or no payment, the risks
associated with a credit default swap (TDS”) based on a long-term loan exceeding $347 million.
Defendants were aware of the CDS’s terms and the integral role the CDS played in the Farmington
transaction, yet misrepresented that it was designed to support the loan and thereby avoid the
purported liquidity issues Victoria faced. They also misrepresented that the CDS posed a minimal
risk to ADCB, as a result of its low pricing, the high credit ratings of the underlying assets, and the
“AAA” rating of the term notes that the CDS, in essence, insured. In fact, Credit Suisse and Ceres
provided valuation information consistent with these representations, endorsing the notion that
ADCB should record just four basis points of annual income (0.04%) on the CDS - a return similar
to that of a U.S. Treasury bond and even lower than that generated by most triple-A rated bonds, and
-4-
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thus reflective of low risk. These representations misled ADCB into believing that an investment in
Farmington and the CDS was consistent with the minimal risks it was willing to assume to preserve
its capital.

9.

In sum, as explained herein, defendants falsely represented that Farmington’s assets,

term loan, and capital notes were highly rated. In truth, Farmington was comprised of risky assets,
and, through the transaction, Credit Suisse transferred massive risks, losses, and further exposure to
ADCB. In fact, Farmington created nearly $390 million of total exposure for ADCB. As detailed
herein, ADCB would not have agreed to the Farmington transaction had defendants been truthful
about Credit Suisse’s relationship to Victoria and defendants’ intention to transfer hundreds of
millions of dollars of risky assets to ADCB, thereby avoiding huge losses to its portfolio or its
clients’ accounts. Nor would ADCB have engaged in the Farmington deal had defendants disclosed
what they knew about the risks and losses of Victoria and Farmington, and the integrity of their
underlying assets.
10.

As a result of this conduct, ADCB has suffered a substantial loss on its $40 million

investment in Farmington and may be on the hook for the difference between the notional value of
the CDS and the deteriorated value of the underlying assets. Recently, Credit Suisse has claimed
that the CDS has substantially declined in value and that ADCB must pay such amount. This action
seeks damages and equitable relief.
JURISDICTION AND VENUE
11.

This Court has jurisdiction pursuant to New York Civil Practice Law and Rules

(“CPLR’) $9301 and 302 because all defendants do business in New York County, in person or
through agents, and certain events giving rise to the claims alleged herein occurred in this County.

-5-
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12.

Venue lies in New York County pursuant to CPLR §§501, 503 and 509 because

certain defendants are headquartered or reside in this County and material witnesses reside or
transact business in New York County. Furthermore, many of the acts and practices complained of
herein took place in New York County, including, but not limited to: (i) the creation, formation and
management of Farmington; (ii) the preparation and drafting of the sales and marketing materials for
Farmington; (iii) the preparation of important documents with respect to the design, mechanics and
operation of Farmington; and (iv) communicationsbetween ADCB and representatives of defendants
based in New York County.
13.

Moreover, the subscription agreement between ADCB and Farmington, dated as of

November 2 1, 2007 and entered into in connection with ADCB’s investment in Farmington (the
“Subscription Agreement”), provides that its terms shall be “governed by and construed in
accordance with” New York law, and further provides that, “[wlith respect to any suit, action or
proceedings relating to this Agreement (“Legal Proceedings”), the Company [Farmington]
irrevocably:”

14.

(a)

submits to the non-exclusive jurisdiction of the courts of the State of New
York and the United States District Court located in the Borough of
Manhattan in New York City; and

(b)

waives any objection which it may have at any time to the laying of venue of
any Legal Proceedings brought in any such court, waives any claim that such
Legal Proceedings have been brought in an inconvenient forum and further
waives the right to object, with respect to such Legal Proceedings, that such
court does not have any jurisdiction over it.

The Term Loan Agreement dated, as ofNovember 23,2007, between Farmington and

Credit Suisse International, and the Investment Management Agreement, dated as of November 23,

2007, between Farmington and Ceres, contain almost identical provisions, which also provide that:
(i) New York law governs their terms, without regard to choice of law principles; (ii) the respective

-6-
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parties to each such agreement “irrevocably submit to the nonexclusive jurisdiction” of the state and
federal courts located in New York County; and (iii) the respective parties to each such agreement
“irrevocably waive any objection’’ as to venue, and any cIaim that the forum is inconvenient, with
respect to any suit brought in those courts.
15.

Further, the Subscription Agreement required ADCB to transmit its completed

Delivery Instructions to Credit Suisse and Ceres in New York, to confirm ADCB’s investment in
Farmington and effectuate the exchange of Victoria capital notes for newly-issued Farmington
capital notes. Specifically, the Subscription Agreement required that “[all1 requests, notices and
agreements hereunder shall be in writing, and:”

16.

(a)

if to Credit Suisse, shall be delivered or sent by e-mail
facsimile
transmission, followed by regular mail, to Credit Suisse Securities (USA)
LLC, Eleven Madison Avenue, New York, New York, 10010, USA,
Attention: Fiachra 0’Driscoll, Managing Director, fiachra.o’driscoll@creditsuisse.com and fax no. (212) 743-1090; and

(b)

if to the Investment Manager, shall be delivered or sent by e-mail and
facsimile transmission, followed by regular mail, to Ceres Capital Partners,
LLC, 527 Madison Avenue, 18th Fl., New York, New York, 10022, USA,
David Oston, Managing Director, doston@cerescapital.comand fax no. (2 12)
308-3344.

Separately, the CDS Agreement, restated as of December 27,2007, required ADCB

to transmit its completed “confirmation,” as well as any notices thereunder, to Credit Suisse in
London, England and New York, New York. Specifically, with respect to Credit Suisse’s New York
contact, any notices were to be sent to the Credit Suisse Managing Director - Credit Derivatives
Group, by facsimile at (2 12) 743-4872. ADCB complied with these instructions and transmitted its
confirmation to New York, as directed.
17.

Plaintiff designates New York County as the place of trial.

-7-
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PARTIES
18.

Plaintiff ADCB is a bank headquartered in Abu Dhabi, United Arab Emirates, which

invested in Farmington and has been damaged thereby.

19.

Defendant Credit Suisse Securities (USA) LLC, a Delaware limited liability company

headquartered in New York and the successor in interest to Credit Suisse First Boston LLC, together
with its affiliate, defendant Credit Suisse International (collectively, “Credit Suisse”), designed and
marketed Farmington and solicited ADCB’s investment. As alleged herein, these entities regularly
transact business in New York and did so in connection with the events giving rise to this action. In
addition, Credit Suisse’s New York-based CDO Group took the lead in planning and implementing
the Farmington restructuring transaction. Nancy Becker (“Becker”), a member of the New Yorkbased CDO Group at all relevant times, was the point person at Credit Suisse who dealt with ADCB
and communicated certain misrepresentations alleged herein.
20.

Defendants David Carroll (“Carroll”), Darren Comisso (“Comisso”) and David J.R.

Oston (“Oston”) were, at all relevant times, high-level executives of non-party Ceres, a limited
liability company that Carroll and Comisso founded in 1999 and Oston joined in 2002. They
assisted Ceres in designing, organizing, marketing, managing and selling investments in Victoria
and, later, with Credit Suisse’s active involvement, Farmington. From New York, these defendants
communicated with ADCB concerning its investments in Victoria and Farmington. In connection
with Ceres’ bankruptcy, certain of these defendants formed Ivy Square Ltd. (“Ivy Square”), an entity
that purchased certain of Ceres’ liquidated assets and took over managing Farmington. According to
certain filings with the Federal Deposit Insurance Corporation, Ivy Square’s “core team has worked
together since 2002.” Defendants Carroll, Comisso and Oston are referred to herein collectively as
the “Manager Defendants,” and sometimes with Ceres as “Ceres.”

-8-
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21.

Defendant The McGraw-Hill Companies, Inc., at all relevant times, did business as

Standard & Poor’s Ratings Services or Standard & Poor’s (collectively, “S&P”), and is a credit
rating agency based in the U.S. S&P was familiar with the structure and composition of Victoria’s
and Farmington’s assets and assigned credit ratings to them, without which Farmington could not
have been formed. S&P is a New York corporation with a principal place of business inNew York,
New York. Upon information and belief, S&P also was familiar with the Farmington transaction
documents, including both the November 4,2007 Summary of Terms and Conditions and the CDS
documentation. As part of its standard ratings process, S&P reviews and considers such transaction
documents. Because the Farmington restructuring transaction was a heavily ratings-driven process,
S&P enjoyed a key position in that process and, upon information and belief, received substantial
fees for providing ongoing ratings coverage of Victoria and, later, Farmington.
IMPORTANT NON-PARTIES
22.

Non-party Ceres, at all relevant times, specialized in forming and operating asset-

backed commercial paper programs, such as SIVs and other specialized debt programs. Ceres
designed, organized, marketed, managed and sold investments in Victoria and, later, with Credit
Suisse’s active assistance, Farmington. Ceres also acted as the Investment Manager to Victoria and
Farmington and was responsible for performing certain administrative and investment advisory
functions relating to their assets. In December 2008, Ceres liquidated its remaining assets pursuant

to Chapter 1 1 of the U S . Bankruptcy Code, and Ivy Square purchased certain of those assets. In
addition, Ivy Square assumed Ceres’ responsibilities under an investment management agreement
with Farmington, which put Ivy Square in control of managing Farmington. At all relevant times,
Ceres’ offices were located at 527 Madison Avenue, 18th Floor, New York, New York, or 590

-9-
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Madison Avenue, 2 1st Floor, New York, New York, and Ivy Square’s offices were located at 500
Fifth Avenue, 37th Floor, New York, New York.
23.

Non-party Moody’s Investors Service Ltd., a wholly-owned and controlled subsidiary

of Moody’s Investors Service, Inc. (collectively, “Moody’s”), is a credit rating agency based in the

U.S. Moody’s was familiar with the structure and composition ofVictoria’s and Farmington’sassets
and assigned credit ratings to them. Moody’s maintained the minimum ratings required on
Farmington’s assets as of the time that ADCB agreed to participate in the Farmington transaction.
Moody’s is based in New York, New York.
SUBSTANTIVE ALLEGATIONS
A.

Structured Investment Vehicles
24.

SIVs have been at the heart of the recent global credit crisis.

25.

At its core, an SIV is a mechanism banks use to finance investments in asset-backed

securities (“ABS”), including residential mortgages and structured finance debt. The cornerstone of
an SIV is the high credit rating that applies to the financial instruments it issues. These high ratings
give investors confidence that they are undertaking an acceptable level of risk relative to the
potential yield of their investments.
26.

An SIV is a special purpose entity that borrows money by issuing short- and medium-

term debt and then uses that money to buy longer-term securities, including mortgage bonds and
other ABS. An SIV is sometimes called a “conduit,” because it raises short-term funds and channels
those funds into longer-term assets. An SIV’s business model resembles that of a bank: it seeks to
earn a spread between the interest rate at which it borrows and the interest rate at which it lends.
And like a bank, an SIV has both assets and liabilities.

- 10-
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27.

An SIV typically has three categories of liabilities: commercial paper (“CP”),

medium-term notes (“MTNs”), and other medium-term debt, often called “capital notes.” The CP
and MTNs are senior in priority to the capital notes, which bear the first loss if an SIV’s assets
decline in value. Moreover, the equity of an SIV typically is of nominal value. Accordingly, the
credit quality of an SIV’s assets is particularly important to the holders of capital notes.
28.

An SIV’s assets typically include investment grade rated ABS, residential mortgage-

backed securities (RMBS”) and/or CDOs. ABS investments typically entitle investors to principal
and interest drawn from pools of student loans, credit cards, or auto loans. The term ABS is
sometimes used more broadly to include RMBS. RMBS are backed by a variety of residential
mortgages. CDOs invest in ABS and RMBS. SIVs typically are designed to invest in high grade
and highly rated assets in these investment categories.

29.

The “liabilities” or bond (note) investors in SIVs typically receive “investment grade”

ratings from credit rating agencies. These ratings are derived in large measure from the quality of
the assets backing the structure, as well as structural features such as “credit enhancement,” which
can take a number of forms but is often accomplished through structural subordination, such as a
subordinated series or “tranche” of junior capital notes.
30.

The ratings assigned to any structured credit investment communicate specific

information to investors about the underlying assets. This information is important because an SIV’s
success depends directly on the credit quality of the assets it acquires and holds. If stable,
investment-grade instruments comprise the SIV, then SIV investors are far less likely to suffer a loss.
SIV investors are willing to invest in large part because of the relatively high investment-grade credit
ratings assigned to such capital notes, which are in part a reflection of the high ratings assigned to
the assets acquired by the SIV.
- 11 -
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3 1.

Of course, with safety comes a cost. “Investment-grade” products are commonly

understood in the marketplace to be stable, secure and safe. Accordingly, arrangers of those
investments are typically able to pay investors a relatively low interest rate, which is reflective of the
low risk associated with the investments.

B.

The Role of the Rating Agencies

32.

The highest ratings assigned by Moody’s and S&P during the relevant time period

had the following meanings, which investors, like ADCB, understood and relied upon:

-

AAA

S&P

A-l+

33.

-

investment grade.
Strong capacity to meet financial commitment on the obligation.

As detailed herein, S&P, at the behest of the other defendants, knowingly and/or

recklessly used antiquated proprietary ratings models, coupled with inaccurate and stale information,
to generate false and misleading ratings for the purpose of assuaging ADCB’s concerns about the
riskiness of the Farmington assets and senior debt. In fact, S&P’s ratings were addressed privately
and specifically to the Farmington transaction, and the small group of parties involved in the trade
(just three investors).
34.

ADCB would not have participated in the Farmington transaction but for the required

“AAA” ratings assigned by S&P to Farmington’s senior debt obligations. This rating was critical

1

Using S&P’s scale, ratings of “AA,” “A,” and “BBB” represent high credit quality, upper-medium
credit quality and medium credit quality, respectively. These are considered “investment grade” ratings. Any
instrument rated below “BBB” is considered below investment-grade, or “junk bond,” status.

- 12-
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because it reflected the extraordinarily low risk - nearly 0%, according to S&P’s own metrics

-

associated with the CDS that Credit Suisse bought from ADCB in exchange for very low interest, or
“premium,” payments. The economics of the arrangement between Credit Suisse and ADCB, as
well as ADCB’s decision to roll its Victoria capital notes into the new Farmington vehicle, hinged on
the accuracy of S&P’s ratings, and the specific credit information those ratings communicated to
ADCB. Defendants at all times knew what these ratings meant because they are standard terms of

art in the credit investment industry and defendants had substantial experience dealing with rated
assets.

35.

The ratings assigned both to Victoria and Farmington, as well as to Farmington’s

constituent securities, were false for many reasons, as all defendants knew. The misleading nature of
these ratings was exacerbated by a failure to adequately monitor or update the information
considered during the ratings process. Nevertheless, S&P claimed to closely monitor the assets it
rated to ensure that the risk of default was minimal and properly reflected in the ratings it assigned.
36.

Moreover, all defendants knew that credit ratings were critical deal terms to ADCB.

For example, the term sheets that Credit Suisse and Ceres prepared and provided to ADCB (and
possibly S&P) indicate that the rating agencies’ confirmed ratings were required as a pre-condition
to the close of the Farmington transaction. Specifically, the November 4,2007 term sheet, entitled
“Summary of Terms and Conditions of a Proposal to ADCB Commercial Bank” (the “November 4
Term Sheet”), provides, in pertinent part, as follows:
Confirmation by Moody’s Investors Service and Standard & Poor’s (the “Rating
Agencies”) of their then-current ratings on the Victoria Senior Debt and Victoria
Capital Notes after giving effect to the repurchase by Victoria Finance of the Victoria
Senior Debt and Victoria Capital Notes and the transfer of the Transferred Assets to
the Issuer is also required.

- 13 -
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37.

Reinforcing the significance of credit ratings to Farmington is a corresponding

provision contained in the November 23,2007 version of the term sheet (the “November 23 Term
Sheet”),which provides, in pertinent part, as follows:
Confirmation by Moody’s Investors Service and S&P of their then-current ratings on
the Victoria Senior Debt and Victoria Capital Notes after giving effect to the
repurchase by Victoria Finance of the Victoria Senior Debt and Victoria Capital
Notes and the sale of the Transferred Assets to the Issuer is also required as a
condition precedent to the effectiveness of the proposed transaction.
38.

In addition, under the heading “Closing Conditions,” the November 23 Term Sheet

separately lists this condition as one that Farmington required in order to complete the transaction a condition that the November 4 Term Sheet does not list as a “closing condition.”
39.

Other documents likewise required the rating agencies to confirm the ratings of

Farmington’s assets as a pre-condition to the close. For example, the Investment Restrictions Annex
to the Investment Management Agreement expressly provides that each “collateral asset” - “on the
date [Farmington] makes a commitment to purchase [it]” - shall “not be rated less than A- by S&P

or A3 by Moody’s’’ and “has an S&P Rating and such S&P Rating does not have a ‘p’, ‘pi’, ‘t’ or ‘q’
subscript.”
40.

Separately, the Investment Management Agreement indicated that Ceres would:

[M[onitor the short-term debt ratings of the Collateral Agent and the short-term and
long-term ratings of the Hedge Counterparties, and, in the event the short-term debt
rating of any of the preceding parties is downgraded below A- I by S&P or P- 1 by
Moody’s, or if the long-term debt rating of any Hedge Counterparty is downgraded
below A+ by S&P or Baa3 by Moody’s, provide prompt notice of any such
downgrades to the Term Loan Agent, the Collateral Agent and (if at the relevant time
the Term Loan and/or any Capital Notes are Rated) each Rating Agency . . . .
4 1.

A November 30,2007 draft of the Investment Management Agreement had indicated

that Ceres would provide such notification “if the long-term debt rating of any Hedge Counterparty

is downgraded below BBB by S&P” - a rating that was increased to A+ in the final version, further
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underscoring the significance of high ratings to Farmington investors and defendants’ awareness of
that importance. The final version of the Investment Management Agreement, unlike the November

30, 2007 draft, also required Ceres to “confirm . . . that the Rating Agency Condition has been
satisfied” in connection with securities lending arrangements, “if at the relevant time the Terrn Loan
and/or any Capital Notes are Rated[.]”
42.

Upon information and belief, S&P received incentive compensation to rate

Farrnington in approximately three times the amount it received for rating traditional corporate or
government bonds. Given this fact and the other roles it played in this case, S&P assumed a
distinctly commercial role in connection with Farrnington - a departure from the independent role
that the rating agencies once played.
43.

Historically, the credit rating agencies were conservative institutions that portrayed

themselves more like governmental entities or publishers than market actors. In fact, the rating
agencies often likened themselves to reporters. That is because in the past they provided unsolicited
“opinions” on the creditworthiness of corporations and had a subscription-based business model.
Their evaluations were often derived from publicly available information, such as SEC filings.

44.

Over time, the rating agencies earned the trust of the marketplace for their integrity

and unbiased approach to evaluating bonds. In fact, in 1975, the SEC provided the rating agencies
with the special status of a “nationally recognized statistical rating organization” (or “NRSRO”) to
help insure the integrity of the ratings process. According to the SEC, the “single most important
criterion” to granting NRSRO status is that “the rating organization is recognized in the United
States as an issuer of credible and reliable ratings by the predominant users of securities ratings.” It
is for this reason that, according to the SEC, part of awarding the NRSRO label to a company hinges
on “the rating organization’s independence from the companies it rates.”
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45.

Recently, however, information has come to light which suggests that the rating

agencies have not only consistently disregarded and misrepresentedthe true risks associated with the
assets they are hired to rate, but that they have also failed to issue accurate ratings solely for the
purpose of maximizing their compensation and ensuring recurring business from those who hire
them to rate the assets in the first place.
46.

For example, the Senate Permanent Subcommitteeon Investigationsrecently exposed

the following facts:
-- Failure to Retest After Model Changes. The surveillance of existing rated

products was also inadequate. First, the surveillance groups lacked the resources to
properly monitor the thousands of rated products, with backlogs of RMBS products
requiring analysis. Secondly, the RMBS surveillance groups failed to retest existing
products after ratings model changes, despite the fact that many of them contained
the same assets and risks that the model was revised to evaluate. Testing the existing
deals would have resulted in a significant number of downgrades that might have
upset investment banks and investors. For example, in July 2006, the S&P RMBS
group updated its model with improved data and determined that, to avoid an
increasing risk of default, subprime RMBS securities required a credit enhancement
with 40 percent larger loss protection in the equity tranches. Even though S&P had
determined that credit risk had increased and altered its model accordingly, it decided
not to retest existing rated subprime RMBS securities as part of its surveillance
effort. Moody’s also did not retest existing RMBS securities. Its policy stated:
“Currently, following a methodology change, Moody’s does not re-evaluate every
outstanding, affected rating.” Had the CRAs [credit rating agencies] retested existing
securities and issued appropriate downgrades in 2006, it would have sent an early
signal to the market that there were problems in the subprime market and perhaps
dampened the high risk lending. [Footnote omitted.]
47.

Notably, one professor of finance explained to Bloomberg that “[tlhis type of model

is totally out of touch with the underlying economic reality.” Nobel Prize winning economist Joseph
Stiglitz, for his part, was even more blunt in an interview with Bloomberg: “The greed of Wall Street
knows no bounds . . . [tlhey cheated on their models. But even without the cheating, their models
were bad.”
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48.

In October 2007, Raymond McDaniel (“McDaniel”), the CEO of Moody’s, confirmed

that degradation of ratings standards. In a presentation to Moody’s Board of Directors, he said: “The
real problem is not that the market . . . underweights ratings quality but rather that, in some sectors, it
actually penalizes quality . . . . It turns out that ratings quality has surprisingly few friends[.]”
McDaniel also noted the pressure exerted on analysts to come up with high ratings, explaining:
“Analysts and MDs [managing directors] are continually ‘pitched’ by bankers, issuers, investors,’’
and sometimes “we ‘drink the kool-aid.”’ In fact, The Wall Street Journal found that in at least one
instance, Moody’s increased the proportion of Aaa ratings within a mortgage bond after its client
complained and said it might go with a different ratings firm. As McDaniel noted, this degradation

of ratings quality was not limited to Moody’s: “What happened in ‘04 and ‘05 with respect to
subordinated tranches is that our competition, Fitch and S&P, went nuts. Everything was investment
grade. It didn’t really matter.”
49.

These conflicts were also highlighted by the former Chairman of the SEC on June 11,

2008, when he touched upon “triple-A” conflicts of interests involved in credit ratings in 2006:
[W]e have learned since then that the ratings of structured products in the subprime
area made those conflicts of interest even more acute. That’s because structured
products were specifically designed for each tranche to achieve a particular credit
rating - and the ratings agencies then made a lucrative business of consulting with
issuers on exactly how to go about getting those ratings. Selling consulting services
to entities that purchased ratings became a triple-A conflict of interest.
50.

In a July 7, 2008 article published by The Wall Street Journal, a Group Managing

Director of Moody’s confirmed that Moody’s did, in fact, provide structuring services for structured
finance entities, such as Farmington:
[A Group Managing Director] acknowledges that accepting the subprime mortgage
ratings at face value didn’t work out as planned. “We have to create additional
robustness in the structures to account for the volatility” in the underlying mortgage
securities, she says. “We didn’t necessarily do enough of that.”
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5 1.

Similarly, a former S&P employee who was “responsible for directing ratings criteria

development, ratings production, marketing and business development for single-family mortgage
and home equity loan bond ratings and related products,” explained to the U.S. Congress on October
22,2008:
The ratings process consisted of two distinct operations - the credit analysis of the
individual mortgages, and a review of the documents governing the servicing of the
loans and the payments to investors in the securities.
The credit analysis is focused on determining the expected default probabilities on
each loan and the loss that would occur in the event of a default. And these, in turn,
establish the expected loss to support the Triple A bonds.
In short, what the ratings process attempts to do is to find out what that equity piece
is that needs to support the Triple A bond so that investor won’t take any losses. It’s
very similar to the home equity you have in a home loan. That equity’s intended to
protect the lender from taking a loss in the event of a change in circumstance.
52.

Separately, the Financial Crisis Inquiry Commission issued a preliminary staff report

on June 29, 2010, finding: “While demand from protection buyers who went ‘short’ was limited
primarily to hedgers in 2005, by 2006 sentiment in certain parts of the investor community shifted.
More investors sought means to bet against the inflated housing market.” In other words, the “new
type of investor who wanted to see the market deteriorate” became the dominant source of
“collateral” for CDOs. With the dramatic increase in insiders betting against the success of these
assets in 2005 and 2006, those “vintages”

-

some of which comprised Victoria’s (and, later,

Farmington’s) assets - were of particularly low quality.
53.

Without high ratings, Farmington would not and could not have existed, because the

ratings assured investors that the risk of “exchanging” their investment in Victoria for an investment
in Farmington was minimal and otherwise under control, consistent with Farmington’s objective of
“preserving capital.” On the other hand, without steady business from Victoria, Farmington and
other similar SIVs (formed, marketed and operated by those like the other defendants in this case),
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S&P’s revenue growth during the relevant period would have been considerably reduced. This
growth is illustrated by the following chart, prepared by the U.S. Congress’ Committee on Oversight
and Government Reform and published on October 22,2008, which depicts the revenue of the top
three rating agencies between 2002 and 2007 (comprised of S&P, Moody’s and Fitch):
Revenue of 81g 3 Credil Rallng Agencies: 2002-2007
-

$7.000

2002

1

54.

2004

2003
EFiich

2005

.Moody’s

2M)6
0Q.P

2007

1

The effect that these economic incentives had on credit ratings was explained by a

managing director of another credit rating agency (not Fitch, Moody’s or S&P) to Congress on
October 22,2008:

EGAN: Of course, there have been other contributing parties to this debacle,
including some of the mortgage brokers, depository institutions and investment
banks, but there should be no doubt that none of this would have been possible were
it not for the grossly inflated, unsound and possibly fraudulent ratings provided to
both the asset-backed securities directly issued, as well as companies which dealt in
these securities, whether it be originating, aggregating, financing, securitizing,
insuring, credit enhancing, or ultimately purchasing them.
Issuers paid huge amounts to these rating companies for not just significant rating
fees but, in many cases, very significant consulting fees for advising the issuers on
how to structure the bonds to achieve maximum Triple A ratings.
This egregious conflict of interest may be the single greatest cause of the present
global economic crisis. This is an important point which is often overlooked in the
effort to delimit the scope of the across-the-board failures of the major credit rating
firms.
This is not just a securitization problem. The credit rating industry is a five to $6
billion market with these three companies, S&P, Moody’s and Fitch, controlling
more than 90 percent of the market.
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55.

S&P was highly compensated for undertaking the new business venture of consulting,

structuring and monitoring SIVs like Victoria and Farmington.
C.

The Formation - and Decline - of Victoria

56.

ADCB made two separate $20 million investments in Victoria, for an aggregate

investment in the amount of $40 million. In exchange, ADCB received capital notes from Victoria
in like amount.

57.

Victoria was an SIV that followed the typical business model of issuing a mix of

short- and long-term debt in order to provide leverage on a portfolio of initially highly rated assets,
thereby generating enhanced returns for capital investors. Unlike certain other SIVs, however,
Victoria was not bank-sponsored. This meant that if Victoria experienced liquidity issues, it did not
have ready access to capital from a well-established bank to ensure that it would not default on its
short-term financial obligations.
58.

By the time that Victoria closed its first note issuance in 2002, the SIV model was

already well established with funding programs and note issuance driven by ratings-based models
and portfolio compliance tests. In this way, even SIV capital notes, which carried a risk return
profile similar to equity, obtained investment-grade ratings. Victoria was no exception.
59.

In July 2002, Ceres - led by the Manager Defendants - completed Victoria’s first

sequence of transactions. Victoria initially issued CP notes (rated “P- 1” and “A- 1” by Moody’s and

S&P, respectively), MTM notes (rated “Aaa” and “AAA” by Moody’s and S&P, respectively), and
capital notes (rated “Baa” by Moody’s). Both Moody’s and S&P were intimately familiar with the
details of these notes, as well as the details of the fixed income portfolio - primarily structured
finance assets

-

that Victoria purchased with the funds raised from the issuance of the notes.
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Victoria’s exceedingly high credit ratings indicated that the notes were extremely safe investments,
and were designed for investors interested in preserving capital.
60.

In mid-2007, Victoria, like many SIVs, encountered difficulty refinancing its short-

term funding obligations and experienced a decline in the market value of its portfolio. Importantly,
just because market values of debt obligations decline, it does not follow that they will not pay.
Unlike equity investments (like common stock), so long as debt investments are of good credit
quality - such as the assets that defendants represented Farmington would hold in this case - those
investments will continue to generate interest and principal payments. Reflecting what defendants
called market risk - not credit risk - in August 2007, Victoria failed its capital cushion test, causing
the redirection of principal and interest away from the capital notes to amortize senior obligations
(debt). Failure of this test also eliminated Ceres’ ability to continue reinvesting Victoria’s funds.
6 1.

At this point, Ceres identified the risk that further withdrawal of liquidity from the

market would require additional asset sales in order to meet senior obligations as they came due.
With sales at a discount to par due to illiquidity in the market, the economic value of capital notes
would be eroded unnecessarily.
62.

In October 2007, with market conditions worsening and the probability rising that

Victoria might breach the more serious market-based “enforcement trigger,” Ceres initiated
restructuring discussions with the senior funders and capital note holders. These discussions
involved ADCB, which continued to hold a significant position in Victoria’s capital notes.
63.

In an October 6,2007 email (on which defendants Oston and Carroll were copied), a

Credit Suisse representative furnished a written presentation to ADCB concerning “an alternative
term financing solution for Victoria,” which would later become Farmington. According to Credit
Suisse, the proposal sought to: (i) “[alvoid liquidating the current portfolio under current market
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conditions”;(ii) “[slecure term financing on the total senior debt”; and (iii) “[plotentially obtain

additional credit enhancement in the new structure[.]” [Emphasis added.]
64.

Specifically, in connection with this transaction, Victoria capital note holders were

expected to exchange their Victoria capital notes for capital notes in a new entity that was “intended
to have exactly the same asset mix as Victoria Finance,” meaning the same high quality (low credit
risk) assets. The stated purpose of the transaction was to resolve what defendants represented was a
market-based liquidity risk. As part of this transaction, which was purportedly designed to remove
market risk, such note holders would “sell credit protection to the senior facility provider in the new
structure and w[ould] retain all of the residual income from the assets.” In this manner, Credit
Suisse and Ceres began laying the foundation to convince ADCB that Farmington was the only
available alternative to losing its entire investment in Victoria, which, they represented, suffered
from liquidity problems that Farrnington would satisfactorily address. Thus, all business people
understood the main objective of the transaction: ADCB wished to preserve the remaining value of
its Victoria capital notes.

65.

In November 2007, market risk continued to affect Victoria and ADCB’s capital

notes investment therein. Specifically, Victoria experienced trading losses of $138 million, along
with accrued expenses, which purportedly reduced the book value of Victoria’s capital notes to an
approximate “NAV” of 85 - that is, a net asset value (what would be left to pay capital note
investors after selling all assets and paying senior debt) of $0.85 for each dollar Victoria owed to
ADCB. This decrease in value stood in stark contrast to the $100 par value of Victoria’s capital
notes as of June 30,2007, only four months earlier. Still, 85% par value was fairly strong under the
circumstances and it made economic sense to take action to protect that value.
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66.

The term sheets attributed these trading losses and consequent NAV declines to an

inability to locate purchasers of Victoria’s senior debt, which purportedly required Victoria to sell
assets to raise the cash needed to pay such debt as it came due

-

reinforcing the notion that

Farmington was ADCB’s only alternative. These representations further reinforced the motivating
principle behind Farmington to ADCB: address temporary market or “liquidity” risk while
preserving the good assets in Victoria, thereby preserving the 85% value of ADCB’s capital notes in
Victoria.

D.

The Formation and Fraudulent Marketing of Farmington

67.

The promotion of Farmington to ADCB followed a focused sales attack, in which all

defendants (other than S&P) offered the capital notes investors, such as ADCB, the opportunity to
exchange their Victoria notes for capital notes in Farmington, with Farmington expected to acquire a
substantial portion of Victoria’s senior debt in the process. As noted, S&P played a key role in the
process because the entire Farmington restructuring transaction depended on Farmington’s senior
debt achieving “AAA” status.

68.

The idea of restructuring Victoria’s investments arose in October 2007, when all

defendants (other than S&P) proposed Farmington as the only alternative to capital note holders,
such as ADCB, to avoid the forced liquidation and thus loss of economic value between the NAV
values that defendants had then reported on the Victoria capital notes (ranging from 50-85%).

69.

With its $40 million investment at risk in Victoria, ADCB, like the handful of other

Victoria capital note holders, was looking for a way to preserve its investment and mitigate its
losses, which, at that time, defendants had reported were about 15% of the par value of the Victoria
capital notes given market conditions. In late 2007, the restructuring transaction proposed by Credit
Suisse and Ceres appeared to offer a safe haven, and Victoria note holders like ADCB regarded it as
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the only reasonable alternative to the impending forced liquidation of Victoria’s assets (to servicethe
senior debt) and consequent market losses to ADCB’s capital notes in Victoria.
70.

To induce ADCB to engage in the Farmington transaction, Ceres and Credit Suisse

provided information to ADCB which indicated that the quality of Victoria’s portfolio remained
high, with a subprime concentration (though not clearly identified) of only 8%. In fact, these
defendants frequently provided copies of materials prepared by S&P and Moody’s, such as written
reports delineating the specific ratings assigned to the various assets. They also provided ADCB
with non-ratings related reports concerning the structure of Victoria, which also suggested that the
integrity of the assets was intact and bolstered the notion that Victoria had experienced a liquidity
issue and nothing more. In other words, defendants told ADCB that the integrity of the underlying
assets was intact and that the structure of the Farmington transaction would eliminate the marketbased liquidity issues facing Victoria.
7 1.

In an October 2 1,2007 report, S&P indicated that Victoria’s portfolio was comprised

of extremely highly rated assets, in the following percentages: 89.7% “AAA,” 11.1% “AA” and
9.2% “A.” The report also indicated that subprime exposure was in highly rated tranches, suggesting
that those assets could potentially be impacted more by liquidity than by a loss in principal, tranche
default risk, or the declining quality of collateral assets.
72.

Moody’s ratings as of that date exhibited a similar distribution to S&P’s ratings, with

78.9% of the assets rated “Aaa,” 13.2% “Aa” and 8.2% “A.” As ADCB understood, Moody’s
criteria on subprime assets in highly rated tranches only contemplated downgrades of up to three
notches (if necessary), which meant that the assets would still retain substantial value even if
sequentially downgraded three times.
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73.

In addition to furnishing information concerning the ratings of the assets that would

comprise the Farmington portfolio, in late-October 2007, Credit Suisse and Ceres repeatedly
emphasized that time was of the essence because Victoria had to keep selling assets at “fire sale”
prices to stay afloat due to market conditions. This sense of urgency permeated virtually every
communication that those defendants had with ADCB in this time frame, and put pressure on ADCB
to quickly make a decision about whether to invest in Farmington.
74.

For example, as Ceres explained in an October 24,2007 email, prepared by Oston and

sent to ADCB (and presumably other investors), “we have been continuing to sell assets to meet
ongoing liabilities as they come due as a result of the effective closure of the ABCP/MTN senior
funding markets for SIVs.” In the same email, Ceres noted that “[slince the summer, Victoria’s asset
portfolio has declined from approximately $14.3 billion to $9.8 billion, a decline of around $4.5
billion,” meaning that Ceres sold about $5 billion worth of Victoria’s assets. Ceres also represented
that “Victoria has approximately $1.552 billion in liabilities maturing through the end of November
[and] $2.132 billion prior to year end.” To pay off those maturing liabilities by way of asset sales
would further expose ADCB’s Victoria capital notes to the market pressures reflected in the 85%
NAV figures defendants had reported to ADCB.
75.

In fact, to reinforce the sense of urgency associated with the restructuring transaction

(which Ceres referred to in its email as the “Alternative Funding plan proposed by CS”), Ceres
furnished the following chart to ADCB and other investors (in the form of an Excel spreadsheet,
entitled “liability maturity October 24[,]2007,” attached to the October 24,2007 email), which sets
forth the amount of Victoria’s liabilities and when they were expected to sequentially come due prior
to year-end 2007:
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Sum of
amount
pmtDate

10/1/2007
101212007
10/3/2007
101512007
10/9/2007
1011012007
10111/2007
10/12/2007
10/17/2007
10/22/2007
10/23/2007
10/24/2007
10/25/2007
10/29/2007
10/30/2007
Il/1/2007
I1/5/2007
11/9/2007
11/13/2007
11/15/2007
11/19/2007
11/21/2007
11/26/2007
11/28/2007
12/3/2007
12/6/2007
1211712007
1212112007

76.

1 product

Total
(300,000,000)
( 100.o00,000l
( I 00.000,00~)
( I 00.000.000)
( 1 00.00u.00u)
( 10,000,000~
(25.000,OOU)
(1 25.000,000)
(1 oo.oo0,ooo)
( 2 50.000,000)
(76.000,000)
(47.000,000’f
(1 50.000,000)
(200.000.000)
(4 1.0OO,000)
r342,00o,oo0)
(, 1~5,000,000)
(3 ~.000,000)
(1 00.000,000)
(1 15.000.000)
(40,000,000)
(68.000,000~
(1 90.000,000)
( I 00.000,000)
( 1 5?.000.000)

I

I

1

100.000.0001
~?00.000.000~
127.736.0003

I

Moreover, according to an email circulated to ADCB and others by Credit Suisse,

Victoria was not going to be the beneficiary of an “SIV bailout.” Instead, a forced liquidation was
expected to begin as soon as December 2007 because, as noted, Victoria could not refinance its
senior debt and had to liquidate assets to service the debt. A forced liquidation meant that ADCB’s
investment would go from $40 million (at its inception) to potentially zero, depending on when and
at what price the underlying Victoria assets were sold. Farmington appeared to offer a long-term
solution (save value by holding on to good assets) to a short-term problem (possibly lose all value by
selling good assets into a weak market).
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77.

In the Farmington transaction, according to Credit Suisse and Ceres, ADCB would

merely exchange its Victoria capital notes for Farmington capital notes and also agree to provide
credit protection to Credit Suisse - in the form of a CDS - against losses on a portfolio of “highly
rated” assets. Thus, ADCB would in effect provide additional credit support to Farmington by
backing up losses on its “AAA” senior debt, and would do so by way of a CDS with Credit Suisse.
78.

Although the face, or “notional,” amount of the CDS was $347 million, the highly

rated nature of the assets and - critically - the “AAA” rating S&P ascribed to Farmington’s senior
debt, meant that it was highly unlikely that ADCB would actually have to fund any amount of the
CDS with Credit Suisse. In fact, ADCB was led to believe that one reason why the CDS was
proposed at all was to prevent Credit Suisse from attracting capital charges on its books, by requiring
margin posting. In this way, Credit Suisse was, in essence, renting ADCB’s balance sheet for
accounting purposes. Defendants used these facts to communicate to ADCB that Farmington and
the CDS satisfied ADCB’s business objectives: preserve value inherent in Victoria’s assets, while
avoiding market risk. Indeed, as ADCB reasoned: “Based on the most recent inventory list [of
assets], this risk is measurable and considered low risk.”
79.

This sentiment, reinforced by defendants’ misrepresentations and the urgency they

infused into the process, led ADCB to believe that investing in Farmington was the only way it could
make back whatever monies it lost on the Victoria notes or preserve what was left of its investment.
In essence, ADCB regarded the Farmington proposal as a “preservation” of capital strategy - a
conclusion confirmed by the oral and written representations made by Credit Suisse and Ceres
during the marketing of Farmington.
80.

Aside from their oral representations, Credit Suisse and Ceres marketed Farmington

to ADCB using the November 4 Term Sheet, a 75-page document printed with the Credit Suisse
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logo at the bottom of each page, that was specifically addressed to ADCB. The November 4 Term
Sheet provided that the Farmington transaction would close “on or around November [9], 2007.”

8 1.

Credit Suisse and Ceres followed this pitch with the November 23 Term Sheet term

that contained definitive terms, some of which differed from those set forth in the November 4 Term
Sheet. The November 23 Term Sheet, which was also specifically directed to ADCB and printed
with the Credit Suisse logo at the bottom of each page, contemplated that the Farmington transaction
would close “on or around November 23, 2007.” In addition, the November 23 Term Sheet
indicated that the portfolio size would be approximately $2,001,357,483 on the closing date,
confirming that Credit Suisse and Ceres had already selected Farmington’s assets.
82.

Upon information and belief, defendants (other than S&P) prepared the term sheets in

New York and used them to solicit ADCB and a handful of other Victoria capital note investors.
The terms were later incorporated in additional documentation concerning the Farmington
transaction, such as the Subscription Agreement, the CDS Agreement and other general soliciting
documents, sometimes referred to herein collectively as the “Selling Documents.”
83.

In the term sheets, Credit Suisse and Ceres outlined the terms of the proposed

transaction. Before broaching the terms of the deal, however, the term sheets “urged” ADCB to
request information from Credit Suisse and Ceres. The relevant paragraph, as set forth in the
November 4 Term Sheet, provides, in full, as follows:
THE INFORMATION CONTAINED HEREIN IS FOR INFORMATIONAL
PURPOSES ONLY AND DOES NOT CONSTITUTE AN OFFER TO BUY,
SELL OR EXCHANGE OR THE SOLICITATION OF AN OFFER TO BUY,
SELL OR EXCHANGE ANY SECURITY OR INSTRUMENT OR TO ENTER
INTO ANY TRANSACTION. YOU ARE URGED TO REQUEST ANY
ADDITIONAL INFORMATION YOU MAY CONSIDER NECESSARY OR
DESIRABLE IN MAKING AN INFORMED INVESTMENT DECISION.
YOU (AND YOUR REPRESENTATIVE, IF ANY) IS INVITED TO (1)ASK
QUESTIONS OF, AND RECEIVE ANSWERS FROM CERES CAPITAL
PARTNERS, LLC (THE “INVESTMENT ADVISOR”) OR CREDIT SUISSE
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SECURITIES (USA) LLC (“CREDIT SUISSE”) REGARDING VICTORIA
FINANCE LTD. AND FARMINGTON FINANCE LTD. (THE “ISSUER”)
AND (2) DISCUSS THE TERMS OF THE PROPOSAL AND THE CAPITAL
NOTES TO BE ISSUED BY THE ISSUER WITH THE INVESTMENT
ADVISOR AND WITH CREDIT SUISSE.

84.

This paragraph is virtually identical to the corresponding paragraph contained in the

November 23 Term Sheet, which expanded the definition of “Credit Suisse” to include Credit
Suisse’s “affiliates.”

85.

Elsewhere in the term sheets, Credit Suisse and Ceres also urged ADCB to contact

them for further information concerning other aspects of the transaction, which ADCB did.

86.

In a “Proposal Summary,’’ the November 23 Term Sheet outlined the following

principal terms of the Farmington transaction:
(a)

First, Credit Suisse would acquire a portion of Victoria’s senior debt,

purportedly in “individually negotiated transactions . . . at individually negotiatedprices,” which
debt it would sell to Farmington on the closing date of the transaction (Credit Suisse would provide
financing to Farmington to fund the purchase through a newly issued term loan).2 [Emphasis added.]
As alleged herein, this statement was false because, upon information and belief, Credit Suisse never

intended to - and never did - “negotiate” to acquire Victoria senior debt at prevailing market prices.
(b)

Second, holders of no more than 40% of the aggregate outstanding principal

amount of the Victoria capital notes would exchange all such notes for capital notes in Farmington, a
newly formed company, “in an equal principal amount,” with the Victoria notes ~ancelled.~
This

2

The November 4 Term Sheet contemplated that Credit Suisse would purchase up to 75% ofVictoria’s
senior debt, which it would then sell to Farmington.

3

The November 4 Term Sheet contemplated that holders of no more than 75% of the aggregate
outstanding principal amount of the Victoria capital notes would exchange their notes for Farmington notes.
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term reflected the Victoria note holders’ willingness to take on the NAV risk in order to preserve the
remaining value of their Victoria capital notes.
(c)

Third, Farmington note holders would enter into a CDS with Credit Suisse (or

one of its affiliates), “or make other arrangements satisfactory” to Credit Suisse, “to provide credit
protection on a portion of the senior debt of the Issuer [Farmington].” Note holders who were
unable or unwilling to make such arrangements were not permitted to participate in the transaction.
As noted, Credit Suisse led ADCB to believe that one reason why it needed the CDS to execute the
Farmington transaction was for internal accounting purposes. In exchange for entering into a CDS,
Credit Suisse would pay certain modest “premiums” to ADCB; these modest premiums made sense
only if the Farmington senior debt had “AAA” strength, as all defendants represented.

87.

The term sheets also indicated that Farmington would fund the purchase of the

Victoria senior debt with a term loan issued by Credit Suisse. While the November 4 Term Sheet
indicated that Moody’s and S&P were expected to rate the term loan as “Aaa” (Moody’s) and
“AAA” (S&P) and that the expected rating on Farmington’s new capital notes (in a single tranche)
was to be determined, the November 23 Term Sheet indicated that only S&P was expected to rate
the term loan as “AAA” and the Farmington senior capital notes as “BBB” (another tranche of
Farmington notes -the junior notes - was not expected to be rated).

88.

The term sheets further represented that Farmington would purchase the Victoria

senior debt at the “same price” at which Credit Suisse acquired such debt. Again, it was at all times
understood that Credit Suisse would actually engage in arm’s-length, third-party “negotiations” to
purchase Victoria’s senior debt at favorable (low) prices. Credit Suisse did not do that. Instead,
Perhaps demonstrating the haste with which the November 23 Term Sheet was prepared, the November 23
Term Sheet contains references to both the 75% limit and the 40% limit later adopted.
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Credit Suisse bought the debt from its own portfolio or client money market accounts at a premium
and then resold the debt to Farmington at a still-higher price (it may have done the same thing with
debt purchased from third-parties, as well).

89.

Because Credit Suisse and Farmington would split any discount obtained from

purchasing the Victoria senior debtfor less than par or book value (as appropriate) and the term
loan would reflect the aggregate amount of the purchase price (presumably including such discount),
Farmington would actually pay back a substantial portion of the discount to Credit Suisse in
connection with repaying the term loan. In other words, ADCB was willing to agree to allow Credit
Suisse to keep some of the “discount” it achieved in buying Victoria’s senior debt from existing
bondholders. This incentive was important and supported Credit Suisse’s representation that it
would buy Victoria’s senior debt in “negotiated” transactions. Simply stated, the lower the price that
Credit Suisse was able to achieve in buying that debt, the lower the debt Farmington would have
relative to its purportedly good assets. This reduced leverage would make it more likely that ADCB
would recover all of the value of its Victoria capital notes.

90.

The term sheets contained the following diagram to illustrate the structure of the

transaction (footnotes are omitted), with the exception that the November 23 Term Sheet reflected
the two tranches of new capital notes:

u
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91.

In the “Farmington Finance” rectangle (above), the “New Capital Notes” would be

junior to the new Farmington term loan but would still be supported by good assets obtained from
Victoria’s portfolio. The “New Capital Notes” investors would, in turn, insure the Farmington
senior term loan, which was promised to have “AAA” strength.
92.

The net effect of the transaction was that the aggregate outstanding principal amount

of Victoria’s capital notes and senior debt subject to the transaction would be canceled, and the
underlying assets would become Farmington’s. Thus, investors such as ADCB, which owned capital
notes in Victoria, would now own capital notes in Farmington with an underlying piece of Victoria’s
senior debt in a proportionate amount.
93.

In ADCB’s case, however, the “initial face amount” of the CDS - a necessary

component of the transaction

-

was $347,282,828, representing the amount of the underlying

“reference obligation,” i.e., a portion of the term loan issued by Credit Suisse to fund Farmington’s
purchase of Victoria’s senior debt. Thus, ADCB effectively took on exposure of nearly nine times
the value of its $40 million investment in Victoria, when coupled with its investment in Farmington.
That risk was more than reasonable under the circumstances because, as noted, ADCB’s CDS was
exposed to the “AAA” term loan that defendants designed.
94.

Despite the fact that Farmington would be substantially, if not entirely, comprised of

Victoria’s assets, the term sheets portray Farmington as the only available solution to protect
Victoria note holders from the temporary liquidity conditions supposedly facing Victoria.
Specifically, the term sheets contained the following representations, among others:
(a)

Farmington would be a “cash flow vehicle” that would be “exempt from the

market value-based Compliance Tests” applied to Victoria.
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(b)

Farmington was “intended to provide a means” for Victoria note holders to

“eliminate most of the market value risk they face as investors in Victoria . . . .”
(c)

Victoria capital note holders who exchanged their holdings for Farmington

capital notes were “likely to receive a cash yield’’ on the new notes that “would exceed any yield”
they would receive as holders of the Victoria notes.

95.

Prior to investing in Farmington, ADCB regularly requested and received information

from Credit Suisse and Ceres about the makeup and projected performance of the portfolio, and it
relied on credit ratings that S&P issued with respect to Victoria’s assets. Specifically, ADCB dealt
with a team of Credit Suisse personnel from the CDO Group based in New York, one of whom was
Becker, who served as Credit Suisse’s lead on the Farmington transaction in dealing with ADCB.
ADCB also dealt with Ceres, through the Manager Defendants, some of whom were also based in
New York. In the context of these communications, ADCB received information from Credit Suisse
and Ceres confirming the high credit ratings of the Victoria assets that would comprise Farmington’s
portfolio, all of which confirmed that the terms of the Farmington transaction would favor ADCB’s
stated goal of preserving capital. In fact, Credit Suisse and Ceres even provided detailed financial
projections to ADCB that supported the conclusion that Farmington was a relatively safe investment.
96.

In an October 25, 2007 email to Comisso, for example, ADCB requested Ceres to

furnish it with a “transaction overview diagram of the swap” and updated cash flow information to
forecast the financial performance of Farmington. In an email response, on which Oston, Carroll
and Becker were copied, Comisso noted that Ceres would consult with Credit Suisse to prepare the
diagram and commented that “[c]ashflows are changing daily; however, the structure remains the
same with the idea of saving your investment.” [Emphasis added.]
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97.

At the same time, ADCB requested “clarification on the yield numbers that you have

provided for both the reinvestment and without the reinvestment period” and “the background
calculation on those numbers.” In response, Becker confirmed that Ceres and Credit Suisse would
“put together [the] diagram” and invited ADCB to call her in New York to “go over” the cash flows.
At that time, ADCB also sought asset-by-asset information on the makeup and ratings of the “current
portfolio,” which Becker provided.
98.

In an October 29, 2007 email to Becker, ADCB requested “more details on the

percentage of sub-prime portion of the portfolio by rating and vintage breakdown[.]” In response,
Becker represented, based on information Ceres had provided, that “there is approximately 4.5% of
the collateral in subprime assets.” In fact, more than 4.5% of the collateral had exposure to subprime
assets. She also “attached the portfolio, which [Credit Suisse had] received from the manager
[Ceres], and summary by ratings, vintage and asset type.” As noted above, these ratings were based
on unreasonable models, data, and assumptions, including unreasonable assumptions about default,
expected recover, and correlation.
99.

Also on October 29,2007, ADCB requested Becker to provide detail concerning how

“the ratings based haircuts are calculated with respect to what level of minimum rating should be
observed and below which these assets are going to haircut against[.]” In response, Becker assured
ADCB that “[tlhe ratings based haircuts are fairly standard” and otherwise minimized their
implication:
The ratings based haircuts are fairly standard and imposed by the rating agencies and
are meant to capture ratings migration. Assets rated BB or lower are haircut by a
certain percentage based on the rating. Farmington will have a minimum rating
requirement for new assets of singe [sic] A, therefore we do not expect any assets to
be haircut initially. For example, assets rated BB are haircut by 10%. Please note,
the agencies are currently revising their criteria though.
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100.

In a November 4,2007 email, ADCB requested Becker to provide an update “on the

anticipated ratings for the term loan and capital notes” and “confirmationregarding the ratings of the
assets in the portfolio [I including if any have been placed on Credit Watch or are officially ‘Under
Review’ for downgrade.”
101.

In a November 18,2007 email, ADCB asked Becker to provide a “breakdown” of the

portfolio “as of the latest date available” as a result of “rating actions announcements in November”
and the “need to have the latest information before [the] transaction close[s.]” In response, Becker
agreed to send the latest portfolio, but expressed her belief that there had not been “any negative
rating actions on any assets since the last portfolio you received from us.” This statement was
misleading, and did not reflect defendants’ superior knowledge and understanding of the flaws in the
rating agency data, models, and assumptions.
102.

Indicative of ADCB’s reliance on defendants to provide truthful and accurate

information, the same day, ADCB requested an “updated term sheet / cashflows” in advance of a
discussion about the documentation associated with the transaction.
103.

On November 30,2007, Becker forwarded to ADCB, at its request, “projected base

case cashflows, breaking out the CDS premiums, Senior and Junior Cap Note flows[,]” as well as the
assumptions upon which Credit Suisse based the cash flows, noting that “[tlhese are base case (0%
CADR) . . . .” Using a constant annual default rate (i. e., CADR) of 0% for the base case projections
meant that the risk of default was zero, that the maximum amount of principal would be payable
under the capital notes, and that the capital notes were even safer than a U.S. Treasury bond.
104.

In response, on December 6,2007, ADCB asked Credit Suisse to run the projections,

referencing a triple-A rated term loan, under a different set of assumptions - essentially, for the
purpose of helping it decide how to allocate the spread it would receive on the CDS between the
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CDS and the capital notes, which did not have a stated spread or coupon. Specifically, ADCB noted
that the “[ildea was to leave the CDS referencing an AAA Term Loan at 13.3% of the total or 4bps
[basis points] level and then write back the CDS cash flows to the Capital Notes . . . .”
105.

Although Becker claimed that “this is something you would do internally,” she

nevertheless ran the scenario, thus confirming that it was appropriate for ADCB to allocate just four
basis points (0.04%) to the CDS and the rest to the notes. That low spread was equivalent to the
spread on the safest investments available, reinforcing the notion that the capital notes were as safe
as a U.S. Treasury bond.
106.

At the same time that Credit Suisse and Ceres responded to ADCB’s requests for

further information, they continued to apply pressure to ADCB to convince it that time was running
out to invest in Farmington.
107.

For example, in an October 3 1,2007 email, Becker advised ADCB that Credit Suisse

was “still pushing forward targeting a closing in about 10 days time[,]” while, in a November 5,
2007 email, Ceres outlined Victoria’s bleak outlook and represented that “[tlhe very fragile tone of
credit markets has served to reinforce the importance of finalizing the alternative financing
transaction in short order. Credit Suisse anticipates closing the transaction on November 13tWlqfh.”
108.

On November 14, 2007, in response to a question from ADCB as to whether there

were “alternatives under consideration for the capital note holders” other than “the only restructuring
[proposal] provided . . . by Ceres and [Credit Suisse],” Oston once again claimed that “time is clearly

of the essence so we are very keen to avoid delays” - an obvious reference to the fact that Ceres and
Credit Suisse were not interested in proposing alternatives to Farmington.
109.

In addition, in that email, which was copied to the other Manager Defendants, as well

as Becker and O’Driscoll, Oston represented that “the large majority of the transaction fees will be
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covered by the 1% of the senior note purchase discount that will flow to Farmington.” As set forth
herein, however, the so-called discount did not necessarily benefit Farmington, but instead benefited
Credit Suisse. Moreover, that 1% “discount” was false because (in retrospect), it did not reflect the
discount that Credit Suisse could have achieved (at the time). Nevertheless, Oston’s response was
clearly intended to assuage ADCB’s concerns that the Farmington restructuring transaction was
rushed. Indeed, as ADCB expressed in its November 14,2007 email to the Manager Defendants:
“We expect fairness in treatment of options given to all capital note investors.”
1 10.

On November 15, 2007, ADCB expressed concern about the rushed nature of the

process in an email to the Manager Defendants, Becker and O’Driscoll, in which it questioned why:
(i) a new confirmation it had received referred to the term loan as the reference obligation; and (ii)
the draft it had received was dated November 5,2007, ten days earlier. As ADCB explained: “We
have not got sight of the term loan documentation so it is difficult to assess what this means to us as
an investor.” In response, Oston deferred to Credit Suisse, indicating that he would “leave [Credit
Suisse] to address the documentation questions.”
11 1.

In a November 18,2007 email, Becker advised ADCB that she sought to “review the

closing mechanics for Wednesday” - only three days away - and asked ADCB to contact her at a
New York telephone number. In a separate email later that day, Becker acknowledged that the
process had been rushed, indicating that a more recent version of the “terms sheet still needs a little
nonmaterial cleanup[ .]”
112.

In reliance on these representations, ADCB agreed to the Farmington transaction on

or about November 23,2007. As part of the truncation, ADCB and Credit Suisse entered into the
CDS Agreement, with trade and effective dates of November 23, 2007. The CDS Agreement
referenced the $347,282,828 face amount of the “AAA” Farmington term loan, issued pursuant to a
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Term Loan Agreement, also dated November 23, 2007. The CDS Agreement was restated and
executed as of December 27,2007. In exchange for taking on the purported minimal risk associated
with the Farmington transaction, ADCB was to receive a fixed rate on the CDS of 0.30% for 2008
through2010, afixedrate of0.55% for201 1 and 2012, and 0.75% for 2013 and thereafter. Thislow
rate was consistent with the equally low risk that defendants represented were associated with the
Farmington transaction and the CDS - it was “AAA” strength.
113.

In a November 28,2007 email to ADCB and copied to Carroll, Oston confirmed that

the Farmington transaction had closed on November 23,2007 and that Victoria capital notes with a
principal balance of $2 10 million were exchanged for Farmington notes. As Oston indicated, “[tlhe
assets sold represented an almost exact vertical slice of the whole portfolio . . . .” He also claimed
that “asset sales of a maximum of $200mm should be sufficient to cover all [of Victoria’s] maturing
liabilities through January 9th, 2008.” Separately, he confirmed that “[tlhe Term Loan received a
rating of AAA for principal and interest, and the senior Capital Note (95% of the total balance)
received a principal-only rating of BBB” - upon information and belief, from S&P, the rating agency
designated in the November 23 Term Sheet to provide these ratings. He also indicated that “senior
liabilities were repurchased at prices meaningfully below par

-

somewhere below 97 cents on

average.” This “meaningfully below par” representation was materially false because, upon
information and belief, Credit Suisse could have purchased senior liabilities at a materially lower
amount - particularly so if it were not buying those senior liabilities from itseZfor its clients, as
noted below.
114.

Even at this point, after the transaction had closed, the Manager Defendants claimed

that time was of the essence, ostensibly to induce other investors to invest in Farmington. As Oston
represented in his November 28,2007 email:
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Now that we have closed the transaction, we would encourage any remaining
investors that may wish to consider a vertical slice transaction to do so within the
context of Farmington - we can contemplate a second closing, but given the
worsening credit market environment, time is certainly of the essence. Credit Suisse
may approach you separately in this regard.

*

*

*

Looking ahead, visibility is very limited, and the overall market tone is self-evidently
negative. At this juncture, beyond incremental participation in Farmington, there are
no immediately obvious alternatives.
115. Nevertheless, Oston stated that Victoria’s senior debt stood on precarious ground with
respect to potential downgrades due to the market conditions impacting its market-based
“Enforcement Event” trigger:
With regard to the senior debt, the AA/A- 1+ (S&P) and AadP- 1 (Moody’s) ratings
remain on watch. In light of the imminent downgrade risk for one or both of these
ratings, we sought and received approval from both agencies for a modification in the
current Enforcement Event relating to Victoria’s senior debt rating such that it will
now be an Enforcement Event if the long-tendshort-term ratings fall below BBB-/A3 (S&P) or Baa3/P-3 (Moody’s), against the prior test of below AA-/A-1 or Aa3/P-1
respectively.
116.

On December 21, 2007, as alleged herein, Moody’s downgraded Victoria’s senior

debt ratings to “Baa3” long-term, and not “Prime” short-term. In a December 24,2007 email to
ADCB and copied to Carroll, Oston acknowledged the downgrade and noted that Victoria’s NAV
had fallen from approximately 60 on December 13, 2007 to approximately 53 as of the close of
business on December 20, 2007. He also noted that “[alt present, Victoria has cash and STIs
sufficient to cover liabilities coming due up to, but not including, January 9,2008. In the absence of
any alternatives being found prior to that date, additional asset sales would be required on or before
January 9th.”

117.

On December 24,2007, a Credit Suisse representative based in New York circulated

“changed pages and final versions of the amended Farmington documents” to ADCB, noting that the
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closing date of the transaction was December 27,2007 and that ADCB had to “execute the signature
pages of the CDS confirm and of the consent form.” Credit Suisse instructed ADCB to “send the
executed signature pages” via facsimile or email to Don Steelman, a lawyer in the structured finance
group of Skadden, Arps, Slate, Meagher & Flom LLP, in New York.
118.

The next day, on December 25,2007, Becker inquired with ADCB to determine the

status of the signature pages. In response, ADCB pointed out that the Security Agreement contained
an error concerning the date on which the fixed fee to Ceres would be paid, which Becker confirmed.
119.

In a January 3,2008 email to ADCB and copied to Carroll, Oston confirmed that as

of December 27,2007 -the date on which the second close of the Farmington transaction occurred “the NAV for compliance purposes dropped to 47.12 (from 53.06 the previous week) as a result of
additional price weakness during the final week of the year.” This meant that ADCB could still
preserve about 50% of the value of its Victoria capital notes by rolling them out of Victoria - which
had market-based triggers - and into Farmington’s long-term funding structure.

E.

The Ratings of the Farmington Assets
120.

The Selling Documents, as well as defendants’ other representations, induced ADCB

to rely on the integrity of the credit ratings assigned to the Victoria assets that Farmington was
expected to purchase in connection with the restructuring transaction. This information had the
intended effect of assuring ADCB that the assets were highly rated and thus of little risk. This
information also had the effect, however, of minimizing (if not eliminating) the significance of any
purported “risk factors” contained in the term sheets and other documents, whose integrity, in any
event, was undermined by the materially misleading nature of defendants’ representations.
121.

Under a heading entitled “Portfolio Constraints,” the term sheets indicate that

Farmington “must comply with the Portfolio Constraints after giving effect to each purchase of the
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assets . . . .” Generally, the portfolio constraints concerned several key areas, such as: (i) ratings,
assigned by S&P and Moody’s, to Farmington’s assets; (ii) geographic and investment sector limits;
and (G) investment currency risk limits. With respect to asset ratings, both term sheets indicated
that 70% or more of the portfolio would be rated “AAA/Aaa” by S&P and Moody’s, respectively;

85% or more would be rated “AA-/Aa3 or higher” by S&P and Moody’s, respectively; and 100% or
more would be rated “A-/A3 or higher” by S&P and Moody’s, respectively. According to the term
sheets, none of the assets would be rated “below A-/A3” by S&P and Moody’s, respectively.
122.

These representations were also expressly set forth in the following chart contained in

the Investment Restrictions Annex to the Investment Management Agreement, under the heading
“Aggregate Credit Concentration Limits”:
YOof Portfolio
Collateral Balance’

Rating of Collateral Asset (SGrPMoody’s)
1 A4AfAaa

70°b or greater

2 AA-Aa3

8500 or greater

3 A-A3
4 Below A- A?

I OO0,o or greater
00 0

I

The stated percentages refa to the percentage of the Portfolio Collateral Balance which must consist of
Collateral Assets rated not lower than the iiidicated ratings level.

123.

The Investment Restrictions Annex also set forth the following “Individual Credit

Concentration Limits,” which further reinforce the significance of high credit ratings:
YOof Portfolio
Collaterwl Balance’

Rating of Collateral _-Isset (S&P&hody’s)
1.
2.
3.
3.

2 000 or less
1 0% or less
0 5% or less
00 0

AM/Aaa
AA4Aa.5
A-/A3
Below A-i:A3

’ The stated percentages refer to the percentage of the Portfolio Collateral Balance which may consist of
the obligations of any single Investment Obligor rated within the indicated ratings category.
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124.

Moreover, the term sheets contained detailed information concerning the “Portfolio

Composition of Victoria Finance,” current as of October 21,2007 in the November 4 Term Sheet
and as of November 20,2007 in the November 23 Term Sheet, which information Ceres “provided”
and expressly took “responsibility for.” This information indicated that Victoria’s assets were highly
rated by Moody’s, with 78.64% and 80.40% rated as “Aaa” as of October 21,2007 andNovember
20,2007, respectively. Thus, the quality of the assets appeared to slightly increase as the anticipated
close of the Farmington transaction neared, reinforcing the notion that Victoria’s assets were highly
rated and thus of little risk to Farmington investors.
125.

The term sheets also contained 13 pages dedicated to setting forth the high credit

ratings assigned to the individual assets that comprised Victoria’s portfolio.
126.

Separately, as noted herein, the term sheets made clear that the closing of the

Farmington transaction was contingent on the receipt of: (i) confirmation from S&P and Moody’s
that the collateral ratings set forth in the materials remained accurate; and (ii) a triple-A rating from

S&P for the Farmington senior debt.
127.

On November 8, 2007, just two weeks before the Farmington transaction closed,

Moody’s downgraded the Victoria capital notes from “Baa2” to “Caa3.” Yet, S&P and Moody’s
nevertheless maintained high ratings on the hundreds of fixed income instruments held by Victoria the same instruments that would support the Farmington transaction and would substantially
comprise Farmington’s assets.
128.

In addition, both term sheets represented that Victoria continued to invest in highly

rated assets, notwithstanding the fact that the term sheets were ostensibly prepared weeks apart, with
the November 4 Term Sheet prepared before the November 8,2007 Moody’s downgrade and the
November 23 Term Sheet prepared after. Specifically, the term sheets provided, in pertinent part, as
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follows: “Victoria Finance is engaged in the business of issuing Commercial Paper Notes, Medium
Term Notes and Victoria Capital Notes to finance investments in highly-rated debt securities and
other financial assets that meet certain eligibility criteria. . . .”
129.

Moreover, in response to ADCB’s requests for further information concerning the

composition and ratings of Farmington’s contemplated assets, Credit Suisse would send ADCB
spreadsheets indicating that the high ratings on the collateral continued to hold.
130.

Then, on November 30,2007, one week after the Farmington deal closed, Moody’s

further downgraded Victoria’s capital notes from “Caa3” to “Ca,” noting that Victoria has “been
undergoing restructuringlrefinancing transactions that allow for the redemption of senior debt at its
book value on or prior to its stated maturity date.”
131.

In December 2007, Victoria was near default due to market conditions and survived

only because certain lenders granted a waiver after Victoria breached a ratings trigger that would
have required it to be wound down or reorganized. On December 21,2007, Moody’s downgraded
Victoria’s commercial paper from “P-1,”on review for downgrade, to “Not-Prime,” and Victoria’s
medium term notes from “Aaa,” on review for downgrade, to “Baa3 .”
132.

The second ratings condition was that S&P confirm a triple-A rating for the

Farmington term loan notes. S&P confirmed a “AAA” rating for approximately $1.48 billion of
Farmington term notes, as well as $347.28 million of Farmington term loans, as of the November 23,
2007 Farmington closing date, and again on January 11, 2008. On January 11, 2008, S&P
represented that the Farmington transaction had been “subject to various stresses,” and that S&P had
used its CDO Evaluator statistical software to generate the benchmark statistics for the Farmington
collateral pool.
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133.

Credit Suisse and S&P were aware that, as ofNovember 23,2007, and certainly as of

January 11,2008, the CDO Evaluator model and the metrics used to make the “AAA” and other
ratings for Farmington were outdated, unreasonable, and false. Specifically, the Farmington
transaction was contingent on S&P’s following inputs: (i) a default measure of 4%; (ii) a variability
measure of 16%; and (iii) a correlation measure of 1.16. Both Credit Suisse and S&P were aware,
based on their specialized expertise and understanding of the relevant rating methodologies, that
these data inputs were unreasonable and false. Instead, the default, variability and correlation
measures were all significantly higher than represented. Of course, defendants had unique access to
the data and S&P’s proprietary statistical models necessary to evaluate these complex measures.
134.

By contrast, ADCB did not have access to such models, and instead relied on the

superior expertise and sophistication of Credit Suisse, Ceres and S&P in assessing the credit ratings
and safety of the Farmington transaction. As alleged herein, Credit Suisse had extensive experience
in creating, marketing and even managing structured finance investments, and, in fact, assigned its
CDO Group in New York (of which Becker was a member) to lead the Farmington transaction.
Ceres, for its part, specialized in organizing and managing SIVs, and managed approximately $14
billion invested in Victoria alone at its peak. And, S&P specialized in assessing risk and assigning
ratings to reflect that risk, knowing that the public - and, in this instance, the handful of investors
considering the Farmington transaction - would rely upon those ratings. By relying upon these
defendants (and their representatives, such as Becker and the Manager Defendants), ADCB merely
followed the term sheets’ direction to “ask questions” of Ceres and Credit Suisse, and entrusted them
to provide truthful, accurate and complete information. Defendants did not do so.
135.

In confirming its ratings, S&P further represented that it would “maintain active

surveillance on the rated notes until they mature or are retired. The purpose of surveillance is to
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assess whether the rated notes are performing within the initial parameters and assumptions applied
to each rating category.” In fact, S&P did nothing of the kind. Instead of performing “suweillance”
on the Farmington debt, S&P actually downgraded Victoria to junk bond status - a downgrade that
occurred on January 8,2008 (a Tuesday), just a few days before it confirmed, on January 11,2008 (a
Friday), its “AAA” rating on the Farmington senior debt.4 Since Farmington’s senior debt was
comprised of Victoria’s senior debt, S&P’s actions in downgradingthe Victoria debt contradicted its
failure to do so for the Fannington debt.
136.

One reason for S&P’s downgrade of the Victoria notes on January 8,2008 was that

the waiver from Victoria’s creditors had expired, causing a default on Victoria’s CP obligations.
S&P also cut the ratings of Victoria’s MTNs from “AA” to “B-” and the CP from “A-1+” to “B.”
137.

On January 8,2008, S&P further noted with respect to the Victoria senior notes that:

“The downgrades reflect the significant decline in the market value of the asset portfolio, which has
a high concentration of collateralized debt obligations, including those with corporate, residential,
and commercial real estate exposure.” Again, Victoria’s “market” based experience further
corroborated the objective of the investment that Credit Suisse and Ceres pitched to ADCB: to
preserve most of the value of the Victoria capital notes by rolling them into Farmington.
138.

Less than six months later, S&P, Moody’s and Fitch, the three major rating agencies,

reached an agreement with the New York State Attorney General’s Office to, as a June 6, 2008

Washington Post article put it, “change the way they evaluate mortgage securities that have roiled
financial markets for the past year.”
4

Specifically, on January 8,2008, S&P lowered its senior credit rating of Victoria’s long-term debt 13
levels to “B-,” on the back of a NAV decline to approximately 21% of capital. The same day, Moody’s
lowered its ratings of Victoria’s commercial paper notes below “P- 1” and its medium-term notes below
“Aa3,” triggering an enforcement event and pushing Victoria into a potential unwinding of the portfolio.
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139.

According to that article, entitled “Rating Agencies Agree to Changes,” the deal

“aims to restore confidence among investors - who saw top-rated securities lose much oftheir worth
in a matter of months - by revising how the agencies are paid for issuing ratings. The agreement
also requires credit-rating agencies to direct investment banks to provide them with more data on the
pools of mortgages that make up the bonds.”
140.

The article corroborates the notion that S&P engaged in the conduct alleged herein,

noting that the agreement with the Attorney General’s Office was meant to address the most
pernicious aspects of it:
The agencies have been under fire for the role they played in the subprime mortgage
crisis by awarding top ratings to securities that soured. Regulators and investors
have alleged that the agencies have a conflict of interest because they are paid by the
investment banks issuing the securities, thus encouraging the credit agencies to give
high ratings to win business.
The agreement seeks to end this practice by having the issuers pay the credit-rating
agencies at four points during the rating process, not just at the end when the rating is
given.
Credit-rating agencies will also be required to disclose information about all
securities submitted for review, allowing investors to determine whether issuers
sought, but subsequently decided not to use, ratings from a specific agency. This
will allow investors to see whether investment banks shopped around for the agency
that would give their securities the best rating, said Andrew M. Cuomo, New York’s
attorney general.
In addition, the agencies are to establish criteria for reviewing individual mortgage
lenders and their mortgage-underwriting processes. The evaluation of the lenders
will be posted online.
F.

Defendants Continued to Assure ADCB that Farmington was Safe
141.

Even after ADCB invested in Farmington, defendants continued to assure ADCB that

Farmington was safe and that they had ADCB’s best interests in mind. In addition, defendants
continued to conceal material facts about ADCB’s exposure to Farmington’s risks.
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142.

For example, after requests from ADCB for information concerning the value of the

CDS, Credit Suisse provided information, in or about February 2008, which indicated that ADCB
did not owe any funds under the CDS. Only in April 2008, however, did Credit Suisse reveal that
the CDS valuation had collapsed to -30%. Had Credit Suisse divulged this information earlier, or
had Credit Suisse or Ceres indicated to ADCB that the CDS had a negative valuation as of the date
the Farmington transaction was executed, ADCB could have made an informed assessment of its
actual, current exposure to Credit Suisse on the CDS. As noted below, Credit Suisse also was aware
of pricing inaccuracies and other improprieties with respect to the valuation of structured finance
assets during the period between September 30,2007 and February 19,2008. Regardless, it took no
steps to ensure that it had provided ADCB with an accurate valuation in connection with the CDS.

143.

Moreover, in a September 8,2008 email to ADCB, Ceres claimed that “[tlhe credit

quality of the portfolio is well positioned in terms of credit risk”; that Ceres closely monitored the
assets; and that the credit ratings underscored the safety of those assets:
The credit quality of the portfolio is well positioned in terms of credit risk. The
current weighted average rating factor is 247 (as seen on the latest trustee report).
Please take a look at the attached which shows the portfolio average ratings broken
down by sector. You will notice the sectors which we keep an eye on the most are
the CDO of ABS, CDO of CDO’s and the Monolines. All other sectors seem safer
by ratings and are safer in terms of underlying credit.
144.

In the same email, Ceres indicated that it performed “surveillance on each individual

145.

In November 2008, moreover, Ceres provided certain financial projections to ADCB

deal.”

that purportedly justified “reinvestment,” which was not possible under previous scenarios in view
of the issues facing Farmington. Nevertheless, Credit Suisse, Ceres and the Manager Defendants
sought additional investments from certain Farmington capital note holders, along with a
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corresponding obligation from those investors to increase their exposure under the CDS to further
insulate Credit Suisse from its own exposure on the term loan.

G.

Credit Suisse Had Specialized Knowledge of Farmington’s Risks
146.

Credit Suisse had intimate, specialized, and unique knowledge of the risks associated

with the Farmington assets. Indeed, many of the Farmington assets were arranged or managed by
Credit Suisse and its affiliates (including predecessor-in-interest Credit Suisse First Boston), CSAC,
and Credit Suisse First Boston Mortgage Securities Corp.
147.

For example, included among Farmington’s assets were more than $107 million of

“CSFB”-label mortgage-related structured finance issues (CSFB 2003-AR30, CSFB 2004-AR2,
CSFB 2004-AR4, CSFB 2004-AR7, and CSFB 2004-AR8), and nearly $350 million of “ARMT”label mortgage-related structured finance issues (ARMT 2004-1, ARMT 2005-1, ARMT 2005-2,
ARMT 2005-3, ARMT 2005-5, ARMT 2005-6, ARMT 2005-7, ARMT 2005-9, ARMT 2005-10,
ARMT 2005-12, and ARMT 2006-2), all of which were arranged or managed by Credit Suisse or its
affiliates. Recent public testimony indicates that Credit Suisse “waived” bad loans into its mortgagerated bonds, that many other Wall Street banks did the same, and that S&P knew it before rating
Farmington’s senior debt as triple-A, as ADCB required.
148.

More generally, CSAC was one of the world’s leading CDO managers and was

frequently ranked among the top five CDO managers by S&P. CSAC was particularly active during
the issuance years that were widely represented among the Farmington assets. For example, during
2006, CSAC was the fifth ranked CDO manager, and completed 25 deals totaling $14.9 billion.
149.

In addition, during the marketing and closing of the Farmington transaction, Credit

Suisse had specialized knowledge of the risks associated with the kinds of structured finance assets
that were represented among Farmington’s assets during late 2007. The following are two examples
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of the specialized knowledge that arose from Credit Suisse’s unique position in the marketplace and
from its access to information not available to ADCB.
150.

First, by mid- to late-November 2007, CSAC was offering to sell collateral from a

liquidating CDO known as Adams Square Funding I Ltd. (“Adams Square”), a deal it had managed.
CSAC was aware that holders of “AAA”-rated debt of Adams Square were forcing a liquidation,
indicating a belief that they were better off taking what value they could get immediately than
permitting the CDO to continue to operate. The actions by these debt holders led to immediate
credit rating downgrades. In other words, Credit Suisse was aware that even “AAA”-rated debt of
structured finance vehicles was at risk due to defaults of underlying assets.
151.

Second, CSAC also had selected and monitored the assets of Ridgeway 11, a hybrid

structured finance CDO that closed on June 27, 2007. Upon information and belief, CSAC was
actively monitoring the assets of the Ridgeway I1 CDO during the period in which it was marketing
and closing the Farmington transaction. As a result, Credit Suisse was aware of the valuation and
risks associated with structured finance CDO assets, and specifically knew about the shifting
methodologies of the rating agencies (such as Moody’s and S&P) and the impending dangers of
credit rating downgrades.
152.

In sum, Credit Suisse was involved as a manager and arranger in both the Farmington

assets and assets that, though not in Farmington, carried similar risks. With this specialized
knowledge, Ceres and Credit Suisse provided misleading information about the “Asset Type” of the
Farmington assets in order to understate the degree of risk, particularly subprime exposure. For
example, 14.92% of the assets were described as “Monoline” and 10.67% of the assets were
described as “Fin Insts CDO,” when, in fact, significant portions of the risk associated with those
assets were subprime risks, as Ceres and Credit Suisse knew.
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153.

Recently, Credit Suisse and its affiliates have once again come under fire for their

involvement in the CDO market and other alternative investments. Indeed, the SEC is investigating
a CDO, named Class V Funding 111, which was completed in late February 2007 and was managed
by CSAC, a Credit Suisse affiliate. Independent managers such as Credit Suisse were charged with
picking the best assets for the CDO, which reportedly consisted of other CDOs that were themselves
backed by risky slices of subprime mortgages. Accordingly, Credit Suisse knew, from its role as
manager of that CDO, that Ambac had purchased nearly half a billion dollars of the senior notes of
that CDO. Yet, numerous of the Farmington assets were listed simply as “Ambac,” even though
they actually represented exposure to subprime risks -which, at the very least, Credit Suisse knew,
based on its unique knowledge of the risks and ratings of those assets.
154.

Separately, Credit Suisse employees have been convicted of a one billion dollar

criminal bait-and-switch scheme involving CDOs, and Credit Suisse itself has been the subject of
scrutiny in connection with a probe by the New York State Attorney General’s Office into whether it
provided misleading information to credit rating agencies to procure fraudulently inflated ratings
from them. A May 14,2010 Washington Post article, entitled “N.Y. Attorney General Cuomo opens
probe to learn if 8 banks misled credit raters,” described the investigation, in pertinent part, as
follows:
Cuomo’s investigation is focusing on the relationships between the banks and the
agencies that rated certain mortgage-related securities packaged by the banks and
sold to clients, said the sources, who spoke on the condition of anonymity because
the investigation is ongoing. Investigators are looking at whether the banks gave
false information to the agencies about the assets in the securities to get better
ratings, the sources said.

*

*
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*

Representatives for Bank of America, Citigroup, UBS, Credit Suisse, Moody’s and
Fitch said their firms were cooperating with the investigation. Goldman Sachs,
Morgan Stanley and Standard & Poor’s declined to comment. Credit Agricole did
not return a message seeking comment on Thursday.
The rating agencies have come under intense scrutiny in recent years, criticized in
congressional hearings for contributing to the financial crisis by giving top ratings to
mortgage securities that later collapsed as the housing market declined. On
Thursday, the Senate approved an amendment to financial regulatory overhaul
legislation that would impose tough restrictions on the firms that provide credit
ratings.
Critics have often portrayed the rating agencies as conflicted entities that worked
hand in hand with the financial institutions whose products they were paid to rate -in this case, the Wall Street banks. The mortgage securities were sold to investors
around the world, helped by the AAA-ratings that prompted risk-averse investors
such as pension funds to purchase them.
Cuomo’s office investigated the rating agencies in 2008, saying he wanted to
scrutinize their role in the meltdown of the subprime mortgage market. In a June
2008 settlement, the agencies agreed to require banks to provide more information on
mortgage securities. The settlement also required the agencies to change their fee
structures for those products to address concerns that banks shopped for favorable
ratings between the three firms.
Cuomo’s latest inquiry, first reported by the New York Times, looks at whether the
rating agencies were deceived by the banks, including whether banks took advantage
of loopholes in the rating agencies’ models, one source said.

155.

As alleged herein, Credit Suisse engaged in the very conduct described in the

Washington Post article. It should thus come as no surprise that ADCB now seeks to hold it, and the
other defendants, accountable - as other investors have.

156.

In fact, Credit Suisse’s parent company, Credit Suisse Group (“CSG”), which is now

known to have had tens of billions of dollars in exposure to the U.S. subprime market, has been
accused of engaging in a systematic scheme to take high-risk CDO and U.S. subprime securities off
of its books by wrongfully (and potentially illegally) placing them with unsuspecting money market
account clients. CSG allegedly engaged in the scheme to stave off massive write-downs resulting
from the deteriorating nature of those assets. When the scheme came to light during the second half
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of 2007, CSG was forced to buy back nearly $9.1 billion worth of these illiquid securities from its
third party money market funds and clients at a loss exceeding $900 million.
157.

In its 2007 Annual Report, issued in March 2008, CSG claimed that “[tlhe securities

transactions [ie., the buybacks] were executed in order to address liquidity concerns caused by the
US market’s extreme conditions.” Critically, however, CSG admitted that it took these measures, in

large part, to “eliminate” its clients’ exposure to SIVs (which it accomplished):
Securities purchased from our money market funds
In the second half of 2007, we repositioned our money market funds by purchasing
securities from these funds with the intent to eliminate structured investment vehicle
(SIV), ABS CDO and US subprime exposure. As of the end of 2007, there were no
US subprime positions and no material SIV or CDO positions in our money market
funds.
158.

Moreover, CSG’s Revised Fourth Quarter 2007 Financial Review discloses the

following information about the purchases that Credit Suisse and its affiliates made during the
second half of 2007 to eliminate such e x p ~ s u r e : ~
Securities purchased from our money market funds

--

Commerctal paper, bonds and other securities issued by (CHF million)
”-

=a

2,481

7

’

1,026

(3,544)

3,921

414
Total

6.239

5

(146)

1.047

(774)

(901)

As the Revised Fourth Quarter 2007 Financial Review indicates, the average U.S. dollar value of a
Swiss franc (CHF) during the third and fourth quarters of 2007 was $1.20 and $1.15, respectively. This
exchange rate is applicable to the financial figures set forth in this chart.
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159.

Revealed in the aftermath was that one of CSG’s largest clients, STMicrosystems,

NV (“STM”), confronted CSG in the summer of 2007 about the nature and quality of the instruments
-at or about the time that Credit Suisse’s money market funds had investments of approximately
$500 million in Victoria’s senior debt, and Credit Suisse began engaging in efforts to “eliminate”
client exposure to SIVs (like Victoria) contemporaneously with efforts to organize and market
Farmington. On February 11,2009, STM won a $400 million award in an arbitration proceeding
involving CSG, arising out of STM’s claims that CSG misled it into purchasing hundreds of millions
of dollars of illiquid auction rate securities.

160.

In addition, Credit Suisse and certain of its affiliates came under fire by a U.K.

regulatory authority as a result of their disregard of substantial risks associated with CDOs and other
structured investments for the period between September 30, 2007 and February 19, 2008.
Specifically, in an August 13,2008 Final Notice, the U.K.’s Financial Services Authority (“FSA”)
indicated that it had elected to impose a financial penalty of E5.6 million on those Credit Suisse
entities, in connection with mismarkings and pricing errors of certain ABS held by the Structured
Credit Group within the Investment Banking Division of Credit Suisse. As the FSA found:
By September 2007, Credit Suisse had identified CMBS, RMBS, Leveraged Finance
and CDOs as priority risk areas which warranted concern and organised detailed
review meetings by product type, including for CDO and ABS products.
In August/September 2007, some significant price testing variances in the SCG’s
books were identified but, although questions were asked, the explanations given by
certain traders were not adequately challenged.
In October 2007, inconsistencies in the valuation of ABS bonds were identified
between different books held by the SCG. The differences were attributed to timing
differences (Le. London versus New York closing prices), but were not investigated
further.
Price testing variances continued to be identified in November and December 2007
but concerns were not effectively escalated or resolved. Certain traders were able to
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continue pricing certain positions higher than market indices despite requests to the
contrary.

*

*

*

On 19 February 2008, Credit Suisse announced the repricing of asset-backed
positions, estimated at USD 2.85 billion. The write down was revised on 20 March
2008 to USD 2.65 billion (CHF 2.86 billion).
161.

In its 2007 Annual Report, CSG acknowledged these improprieties, admitted that it

had identified internal control deficiencies, and disclosed that it had terminated or disciplined the
traders involved. Specifically, the 2007 Annual Report provides, in pertinent part, as follows:
The internal review, commissioned by our Executive Board and assisted by outside
counsel, commenced after the release of our unaudited 2007 condensed consolidated
financial statements. Based on the results of the internal review and the conclusions
of outside counsel, we have determined that these mismarks and pricing errors were,
in part, the result of intentional misconduct by a small number of traders. These
employees have either been terminated or have been suspended and are in the
process of being disciplined under local employment law. The controls we had in
place to prevent or detect these mismarks and pricing errors, including the
supervision and monitoring of the valuations of these positions by trading and the
related price testing and supervision by product control, were not effective. Our price
testing of these positions included modeling techniques that failed to accurately value
these positions as of December 3 1,2007. As a result, management concluded that a
material weakness in internal control over financial reporting existed as of December
3 1,2007.
162.

Accordingly, one of the specific Credit Suisse entities responsible for designing and

marketing Farmington was well aware as of the third quarter of 2007 that CDOs, such as those that
comprised Victoria’s (and, later, Farmington’s) assets, were a “priority risk area,” and the magnitude
of the restatement - i.e., $2.65 billion - underscores this point.
163.

As hrther evidence of Credit Suisse’s awareness of the specific risks associated with

Victoria’s assets and the Farmington transaction in general, correspondence between Credit Suisse
and ADCB after the close of the deal confirms that Credit Suisse had access to material non-public
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infonnation about the ratings process and portfolio that ADCB did not have, and, further, that Credit
Suisse knew that ratings information was of the utmost importance to ADCB.
164.

In a January 3,2008 email, ADCB asked Credit Suisse to confirm whether the term

loan had been rated (as the Selling Documents indicated it would be), writing, in pertinent part, as
follows:
Just wanted to confirm if our Term Loan for USD 347,282,828 has been rated We recently looked at Ratings Direct of S&P in which the term Loan [sic] was
shown as non-rated and still reflected USD 40m. The last S&P letter dated as of 2 1
December reflected an AAA rating on a TL of USD 40 million.
Please send me the final rating letter from S&P for an AAA rating of our Term Loan
of USD 347,282,828 for our records.
165.

In response, Becker advised that Credit Suisse had “discussed the change in loan size

with S&P before closing and they were fine with it[,]” adding that “S&P was basically closed
between Christmas and New Years so the analyst was unable to prepare a revised letter.”
166.

After ADCB again inquired about the status of the S&P rating letter in a January 3,

2008 email, Becker responded that “[tlhe analyst, Zach, was on vacation until today. He is aware
that we need this [and] he said [it] wouldn’t be a problem.” She indicated that she would “follow up
with him this morning and get back to you.” Upon information and belief, Becker was referring to
Zachary Wolf (“Wolf 7, a primary credit analyst for S&P based in New York who covered Victoria
and issued various ratings reports relevant to this action. Upon further information and belief,
Becker and Wolf discussed the terms of the Farmington transaction, including the CDS and ADCB’s
involvement. Based on this information, S&P ultimately agreed to rate the Farmington loan triple-A,
as the parties had agreed was a condition to the Farmington transaction.
167.

On January 28,2008, ADCB, again expressing its concern for high ratings, asked

Becker to resend “the final rating agency letter for the capital notes[.]”
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H.

Credit Suisse Was Motivated to Advance its Own Self-Interests
168.

Unbeknownst to ADCB, a predominant reason why Credit Suisse devised and

marketed the Farmington transaction was not to provide a safe haven for Victoria capital note
holders (as Credit Suisse and Ceres had repeatedly represented), but, rather, to enable Credit Suisse
to pass off the risk of Victoria’s senior debt and turn a profit in the process.
169.

A highly material fact that defendants did not disclose to ADCB was that Credit

Suisse would not acquire Victoria senior debt in “individually negotiated transactions . . . at
individually negotiated prices” (as represented in the term sheets), but instead intended to acquire a
substantial portion of Victoria senior debt from itself or its clients’ money market mutual funds.
Specifically, Credit Suisse’s client money market accounts held at least $498 million of Victoria’s
senior debt, which posed a significant risk to those investors and, by extension, Credit Suisse.
According to public filings, approximately $2 10 million of this debt was expected to mature prior to
August 28,2007, with the remainder maturing thereafter until July 24,2008. The following chart,
compiled from publicly available information (relating only to those Credit Suisse money market
funds that must disclose it), illustrates these holdings and their respective maturity dates:

lnstitut I Money Market Fund, Inc

Stanfield Victoria

___I
$ 149.987.330

1

I

I

I

VICTORIA TOTALS
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I
I
I $498,500,000 I

I

I

I

I

I $498,407,954

I

170.

If those mutual funds “broke the buck” - i. e., reported a per share value of less than a

dollar - as a result of deteriorating Victoria senior debt assets, Credit Suisse would not only face
massive redemptions from those investors, but significant legal liability, as well.
171.

This very risk materialized with The Reserve Primary Fund (the “Primary Fund”), a

(non-Credit Suisse) money market fund marketed and managed with the expectation that it would
maintain a stable NAV at or above a dollar. A substantial portion of the Primary Fund’s assets,
however, consisted of $785 million in debt securities issued by Lehman Brothers Holdings, Inc.
(“Lehman Brothers”). When Lehman Brothers filed for bankruptcy, the value of those debt
securities plummeted effectively to zero, having a correspondingly adverse effect on the value of the
Primary Fund and, hence, a stable NAV. In fact, as a result of this development, the Primary Fund’s
NAV fell below a dollar and it “broke the buck” - only the second time in history that a money
market fund did so.
172.

By ridding its client money market funds of even a portion of the approximately $500

million worth of Victoria’s senior debt they held -whether by selling the debt directly to Farmington
or by first acquiring the debt for its own portfolio and then selling it to Farmington - Credit Suisse
ensured that those funds would not break the buck when the true quality of the underlying assets
became publicly known. As alleged above, Credit Suisse and its affiliates began eliminating their
money market funds’ exposure to SIVs during the third quarter of 2007, and had finished doing so
by the end of the fourth quarter of 2007.
173.

By the same token, the fact that Credit Suisse or its mutual funds held these assets

underscores Credit Suisse’s intimate knowledge of their composition and the hidden risks associated
with them -knowledge that is further supported by the fact that Credit Suisse quickly got involved
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in the Farmington restructuring transaction and agreed to issue a 30-year term loan to fund
Farmington’s purchase of the Victoria’s assets.
174.

At the same time, however, Credit Suisse could “negotiate” with itself to acquire the

senior debt for less than par value at prices it could not have achieved in an open and competitive
market, with the expectation of selling the debt at higher prices to Farmington, and, thus, investors
like ADCB - essentially, captive investors, who had no choice other than to buy it (by investing in
Farmington). Alternatively, Credit Suisse could also choose to pay more for the debt (from itself or
third-parties), because it would simply pass those costs to Farmington’s investors.

175.

As if these benefits were not significant enough, Credit Suisse had other motivation to

commit the fraud. For example, it secured for itself a $20.9 million loan origination fee, payable in
12 installments, as well as an interest rate spread of: (i) from November 23,2007 (the loan closing
date) until November 5 , 2011, 3-month LIBOR plus 25 basis points per annum; and (ii) from
November 6, 201 1 onward, 3-month LIBOR plus 55 basis points per annum.6 Credit Suisse also
secured a “facility fee” that represented a percentage of the outstanding principal balance of the
terms loan, amounting to approximately $6 million per year.
176.

Thus, unbeknownst to ADCB, Credit Suisse occupied both sides of the transaction

involving Farmington’s acquisition of the Victoria senior debt: first, as the undisclosed seller of
Victoria senior debt, which it purchased substantially from itself or its clients’ money market
accounts for the purpose of selling it to Farmington; and second, as the issuer of the enormous and
lucrative term loan that Farmington used to finance the purchase of those very same assets.

6

LIBOR stands for London Interbank Offered Rate. It is a daily reference rate based on the interest
rates at which banks borrow unsecured funds from other banks in the London wholesale money market (or
interbank market).
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177.

Moreover, Credit Suisse required that the former Victoria capital note holders, such

as ADCB, enter into CDSs for the purpose of providing credit protection for the term loan that
Credit Suisse issued to Farmingt~n.~In this way, Credit Suisse insured itself against its own
potential losses - losses that Credit Suisse knew were already embedded in Farmington’s assets, in
light of its superior knowledge of their true credit quality and the credit rating agency models used to
create those assets. By all appearances, however, ADCB’s exposure under the CDS appeared to be
minimal, given Farmington’s purportedly high quality portfolio and the “AAA” rating of the senior
debt.
178.

Further, notwithstanding the magnitude of the fees payable to Credit Suisse, payment

of those fees ranked ahead of the senior debt interest, thereby ensuring that Credit Suisse would
receive its cut before the capital note holders - regardless of whether the true credit quality of the
portfolio’s assets, and weak modeling methodologies, were revealed.
179.

Accordingly, notwithstanding the benefits accruing to Credit Suisse under the terms

of the CDS, Credit Suisse’s remuneration for engineering and facilitatingthe Farmington transaction
far exceed ADCB’s initial $40 million investment. At the same time, the value associated with
ridding itself or its client money market funds of exposure to the Victoria debt substantially
increased the value of the fraud to Credit Suisse.

I

A CDS enables a buyer and seller to transfer the risk of default associated with a particular debt
obligation issued by a particular entity. CDSs historically were used as, and resembled, insurance contracts.
The “protection buyer” - similar to an insured (here, Credit Suisse) -would buy protection against the loss of
his or her investment principal from a “protection seller” - similar to an insurer (here, ADCB). TO
compensate the protection seller for taking on the risk of default of a particular obligation, the protection
buyer would make periodic premium payments over the life of the CDS.
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I.

The Manager Defendants Were Motivated to Advance their Own Self-Interests
180.

At its peak, Victoria’s asset portfolio was worth approximately $14 billion - all of

which Ceres managed. Although Credit Suisse had myriad motivations for engaging in this, Ceres
and the Manager Defendants had only one: to make tens of millions of dollars in management fees.

181.

According to the term sheets, for instance, Ceres was entitled to substantial advisory

fees, consisting of a minimum of $6 million for each of 2008 and 2009, and a minimum of $5
million for each of 20 10 and 20 11.
182.

Although the term sheets describe this fee as the equivalent of 10 basis points (the

November 4 Term Sheet) or 0.10% (the November 23 Term Sheet) per year “on the aggregate
principal balance” of the Farmington portfolio, this representation is not accurate. For example,
based on the initial collateral pool of approximately $1.9 billion in assets, these so-called
“minimum” advisory fees actually equate to 3 1.5 basis points for each of 2008 and 2009 and 26
basis points for each of 2010 and 20 1 1. Moreover, the relative size of the fee, as a percentage of the
value of the assets, inherently rises as the value of the assets falls. Thus, based on the actual value of
the assets as of 2008 (approximately $1.5 billion) and 2010 (approximately $1.36 billion), the base
management fee actually equates to 40 basis points for 2008 and 37 basis points for 2010

-

continuing to rise as the portfolio declines in size.

183.

Consequently, the value of the base management fee was far more valuable to Ceres

and the Manager Defendants than at first it may have seemed, particularly when considered in the
context of the overall size of the Farmington portfolio.

184.

Moreover, notwithstanding the sheer size ofthe base management fee, payment of the

fee was senior in the interest waterfall, ranking ahead of even senior debt interest. As a result, Ceres
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and the Manager Defendants had nothing to lose if the portfolio’s assets declined in value, as they
have.
185.

Furthermore, according to the term sheets, Ceres was entitled to an “upfront fee” for

rendering its services to Farmington. According to the November 4 Term Sheet, this fee was
supposed to be “based on the aggregate principal amount” of the newly issued Farmington capital
notes, as follows:
(a)

$10 million, if the aggregate principal amount of the Farmington capital notes

was equal to or less than $250 million;
(b)

$12.5 million if the aggregate principal amount of the Farmington capital

notes was greater than $250 million but less than $400 million; and
(c)

$15 million if the aggregate principal amount of the Farmington capital notes

was greater than $400 million.
186.

According to the November 23 Term Sheet, however, Ceres was entitled to an upfront

fee in the amount of $10 million, with such fee increased if Farmington issued additional capital
notes after the closing (although the November 23 Term Sheet did not specify the maximum possible
amount of such fee).
187.

Additionally, unlike the November 4 Term Sheet, the November 23 Term Sheet

indicated that Ceres was entitled to receive an “incentive advisory fee,” comprised of 20% of the
principal proceeds otherwise distributable to the Farmington junior capital notes up to an aggregate
amount equal to $3,645,792.
188.

Accordingly, Ceres and the Manager Defendants, much like Credit Suisse (and S&P),

ensured that they would receive lucrative fees in connection with Farmington, despite the concealed
risks to ADCB associated with the acquired Victoria assets.
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DEFENDANTS KNOWINGLY OR RECKLESSLY MADE MATERIALLY FALSE
AND MISLEADING STATEMENTS AND OMISSIONS
189.

As alleged herein, to induce ADCB to invest in Farmington and engage in the CDS

transaction, defendants made false and misleading statements of material fact and omitted to state
material facts they were required to disclose, including, among others, the following:
(a)

That investing in Farmington would preserve ADCB’s capital and facilitate

cash flow and constituted the only available alternative to ADCB to avoid the loss of its investment.
(b)

That the assets associated with the Farmington transaction were safe and

highly rated, and that those ratings were indicative of the low risk and high quality of the assets.
(c)

That the Farmington term loan was safe and triple-A rated, and that this rating

also was indicative of the low risk associated with the Farmington term note and therefore the CDS.
(d)

That ADCB’s exposure on the CDS was not risky, purportedly as indicated by

the triple-A rating on the referenced term loan, the low spread Credit Suisse was to pay ADCB on
the CDS, and the allocation of just four basis points (0.04%) of that spread to the CDS.
(e)

That Credit Suisse would acquire Victoria senior debt “in individually

negotiated transactions . . . at individually negotiated prices . . . .”
190.

In truth and in fact, these representations were false. The quality of the assets was not

as favorable as defendants had represented, and, therefore, Farmington would not satisfy ADCB’s
stated objective of preserving capital at minimum risk. Defendants knew this because, as alleged
herein:
(a)

Credit Suisse was experienced in investing in the subprime market and had

extensive experience with structured finance products and investment vehicles; its money markets
had invested in certain Victoria assets; it secretly dumped certain of those assets on Farmington
investors through self-dealing transactions; it regularly corresponded with the rating agencies; and it
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designed and marketed Farmington along with Ceres, which permitted Credit Suisse to stack the
deck by ensuring that the terms of the deal locked in enormous financial benefits for it that were not
characteristic of a safe and relatively stable investment (as Farmington was represented to be).
Credit Suisse was also aware of the flaws in the rating agencies’ models, as well as the fact that these
ratings were highly significant to investors (and ADCB, in particular).
(b)

Ceres and the Manager Defendants were also experienced in the subprime

market; they specialized in designing and operating SIVs like Victoria and Farmington; they
managed the Victoria and Farmington portfolios and gave regular “updates” concerning the
composition, ratings and quality of the respective portfolios’ assets; and they regularly corresponded
with Credit Suisse, S&P and Moody’s, which gave them access to material non-public information
that ADCB did not have. Ceres and the Manager Defendants were also aware of the flaws in the
rating agencies’ models, as well as the fact that these ratings were highly significant to investors (and
ADCB, in particular).
(c)

S&P knew its models and assumptions were flawed, yet nevertheless issued

extraordinarily high ratings, failing to downgrade the Victoria portfolio when Moody’s did, on
December 21,2007. In addition, S&P had access to material non-public information about the assets
as a result of their role in the marketplace and their relationship to Victoria and Farmington, as well
as the other defendants. S&P also knew that that the Victoria investors who would participate in
Farmington were few in number, and it specifically directed its reports on the quality of Victoria’s
and Farmington’s assets and other obligations to them.

191.

Defendants knew that ADCB’s obligation under the CDS would come due when the

true quality of the purchased Victoria assets came to light. To conceal ADCB’s true risk, Credit
Suisse, with the approval of the other defendants, set the interest margin and facility fees for the term
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loan at levels intended to make the transaction economics work, rather than at levels determined by,
and reflective of, the underlying risks involved. Upon information and belief, the CDS premiums
implied an expected loss on the term loan of 2.02%, which was already below the loss implied from
where the Victoria senior debt was likely to have been purchased. Had the CDS been priced with a
higher spread that more reasonably correlated to the risks involved, ADCB would have fully
understood the true extent of its likely exposure on the CDS and, more generally, Farmington.
192.

In addition, as alleged herein, Credit Suisse appears to have purchased a substantial

amount of Victoria senior debt from its client money market accounts or its own portfolio (or both),
at prices that it set; it may have done the same thing with third-parties, as well. Defendants did not
disclose this fact to ADCB before it invested in Farmington.
193.

Misrepresentations and omissions such as these convinced ADCB to invest in

Farmington.
194.

Further, by knowingly or recklessly failing to reveal the true risks facing ADCB in

connection with its investment in Farmington, defendants induced ADCB to remain invested in
Farmington. For example, defendants failed to disclose the true value of Farmington’s assets and the

CDS, which led ADCB to believe that its risk was minimal and that its potential exposure - to losses
associated with its capital notes in Farmington or the CDS -was of little concern. Had defendants
been truthful, ADCB would have taken additional, other or different steps to limit its exposure in
connection with Farmington and the CDS.
ADCB REASONABLY RELIED ON DEFENDANTS
195.

ADCB reasonably relied on written and oral representations made by defendants in

connection with determining whether to invest in Farmington and engage in the CDS transaction.
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196.

Specifically, among the written materials that ADCB received are: the term sheets,

the CDS transaction documents and the other Selling Documents; financial projections and forecasts
of Victoria’s and Farmington’s anticipated performance; written updates concerning the performance
of Victoria and Farmington; ratings reports; spreadsheets setting forth the ratings of the assets and
the composition of the portfolio; and written correspondence with Credit Suisse and Ceres.

197.

Moreover, the Selling Documents, such as the term sheets, expressly advised ADCB

to request and rely upon information from Credit Suisse and Ceres concerning the terms of the
Farmington transaction and the risks associated therewith, and ADCB did so. In fact, Credit Suisse,
Ceres and the Manager Defendants assisted ADCB in preparing internal materials for consideration
by ADCB’s Board in connection with the restructuring transaction, which materials ADCB relied
upon in electing to invest in Farmington. Moreover, as evidenced by the frequent communications
between ADCB, on one hand, and Credit Suisse, Ceres and the Manager Defendants, on the other,
defendants’ ongoing representations, coupled with the highly technical (and esoteric) nature of the
Farmington investment, encouraged ADCB to rely on them in contravention of any boilerplate risk
disclaimers contained in the transaction documentation.
198.

In addition, as set forth herein, ADCB received various oral assurances from Credit

Suisse and Ceres regarding the safety of the Farmington transaction, in which they impressed upon
ADCB that Farmington was the only available alternative to losing its entire investment in Victoria
and that Farmington would “preserve capital.”
199.

Further, because an investment in Farmington (like Victoria) was available only

through a private placement, ADCB was forced to rely on defendants to accurately provide material
information concerning the risks and assets involved in Farmington. Unlike certain other
investments that are made available generally to the public and thus subject to regulatory disclosure
- 65 -

Supreme Court Records OnLine Library - page 70 of 83

requirements, a private placement of unregistered securities, such as Farmington, is exempt from
registration (and concomitant disclosure requirements) under SEC Rule 144A. Accordingly, by law,
interests in Farmington could be sold only to those who were both “qualified institutional buyers”
under Rule 144A and “qualified purchasers” under the Investment Company Act of 1940.

200.

Thus, institutional investors like ADCB are one of the few types of investors that

qualify to invest in such private placements. As defendants were aware, however, such investors
typically seek to invest only in highly rated securities. As such, if a SIV’s notes are not “investment
grade” quality, the limited pool of investors who might otherwise buy them will not do so. This was
especially true with Farmington, which defendants marketed as a vehicle to “preserve capital” for the
handful of investors whose investments in Victoria had suffered solely as a result of purported
“liquidity” issues (as defendants then claimed). In this case, defendants were aware that ADCB
sought only to invest in Farmington if the assets were highly rated so as to preserve its capital, and,
had defendants not assured ADCB that Farmington’s assets would be, ADCB never would have
invested.
20 1.

Accordingly, ADCB’s reliance on the material misstatements and omissions made by

defendants was reasonable under the circumstances, particularly because: (i) defendants had
unparalleled expertise in the U. S. subprime mortgage market; unrestricted access to, and knowledge
of, the assets at issue; (ii) ADCB had neither the level of expertise, nor the access or knowledge, that
defendants had, which fact defendants knew; (iii) defendants invited ADCB to rely on them for
information concerning the investments and risks at issue, which ADCB did; and (iv) defendants
were aware that ADCB required a safe, stable and highly rated investment to preserve capital and
staunch losses, and purported to satisfy that need with Farmington.
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202.

Furthermore, the so-called “risk factors” and other generic disclaimers set forth in the

Selling Documents did not, in fact, meaningfully disclose the risks that Farmington posed to ADCB.
For example, the risk factors did not reveal that Credit Suisse would source certain of Farmington’s
assets from its own client money market accounts, possibly at above market prices, and sell them to
Farmington at higher prices. Nor did the risk disclaimers reveal that S&P’s credit ratings were based
on flawed models, or that the ratings did not otherwise accurately reflect the risk associated with the
rated assets. In this sense, the risk disclosures warned of risks that had already transpired or were
occurring, and that were uniquely within defendants’ knowledge and expertise (e.g., the deterioration
of highly rated assets).
ADCB HAS SUFFERED DAMAGES AS A RESULT OF DEFENDANTS’ CONDUCT

203.

ADCB has thus far suffered substantial damages as a result of defendants’ conduct,

and those damages continue to multiply with every passing day.
204.

First, ADCB has lost a substantial portion of its initial $40 million investment, which

declines in value as the quality of Farmington’s underlying assets continues to deteriorate. In fact,
the very situation that ADCB sought to avoid by investing in Farmington - i.e., the loss of its entire
investment - may soon be a reality. These damages continue to accrue.
205.

Second, ADCB’s potential liability under the terms of the CDS continues to mount.

In fact, Credit Suisse has claimed that the purported value of the CDS has substantially declined and
that ADCB must pay the difference between the notional value of the CDS and the deteriorated
value of the underlying assets. Moreover, if ADCB does not pay the amount that Credit Suisse
claims is owed on the CDS, Credit Suisse may declare ADCB in default under the CDS and attempt
to foreclose on the collateral - resulting in further unwarranted losses to ADCB stemming from
defendants’ conduct.
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206.

Third, ADCB incurred apro rata share of fees and expenses in connection with the

formation and management of Farmington that it would not have incurred had it not been induced to
invest in Farmington. These fees and expenses have increased, and continue to increase, the cost of
ADCB’s investment.
207.

Fourth, had defendants been tmthful and forthright about the real facts associated

with ADCB’s investment in Farmington and the CDS, ADCB could have made an informed
assessment of its actual exposure to further losses and the CDS. Defendants’ conduct prevented
ADCB from taking action sooner to minimize or eliminate the loss of its investment or its purported
exposure under the CDS.
208.

Accordingly, ADCB seeks, among other things, compensatory and punitive damages

arising from defendants’ conduct, as well as the rescission of the Farmington transaction and the
CDS and appropriate declaratory and injunctive relief. In essence, ADCB should be restored to the
position that it occupied prior to defendants’ misconduct, and defendants must be prevented from
continuing to inflict harm on it.

FIRST CAUSE OF ACTION
Claim for Common Law Fraud
Against All Defendants
209.

ADCB repeats and realleges each and every allegation set forth above.

210.

ADCB brings this claim against all defendants.

21 1.

To induce ADCB to invest in Farmington and engage in the CDS transaction,

defendants made untrue statements of material fact and omitted to state material facts necessary to
make the statements made, in light of the circumstances under which they were made, nonmisleading, including misrepresentations and omissions regarding, among other things: the safety
and credit risk of the Farmington assets and the CDS; the actual credit ratings of various Farmington
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assets; the reasons why defendants induced ADCB to engage in the Farmington transaction; and the
actual reason for the decline of Victoria.
2 12.

At the time the misrepresentations and misleading statements were made to ADCB,

defendants knew that their statements were false or misleading, or acted with a reckless disregard of
the truth, completeness or accuracy of the statements.
2 13.

In reasonable reliance upon the false and misleading statements alleged herein,

ADCB was induced to and did purchase or otherwise acquire interests in Farmington and engaged in
the CDS transaction.
214.

As a direct and proximate result of defendants’ fraud, ADCB suffered damages in an

amount to be proved at trial.
SECOND CAUSE OF ACTION
Claim for Fraudulent Inducement
Against All Defendants
2 15.

ADCB repeats and realleges each and every allegation set forth above.

216.

ADCB brings this claim against all defendants.

2 17.

By knowingly or recklessly making material misrepresentations, or omitting to

disclose material facts, concerning, among other things, the risks associated with the Farmington
assets, as well as the credit ratings and composition of those assets and the reasons for the decline of
Victoria, defendants fraudulently induced ADCB to invest in Farmington and engage in the CDS
transaction.
2 18.

As alleged herein, defendants were motivated to engage in the fraud to further their

own self-interests.
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219.

Defendants knew their representations were false when they made them, and that

ADCB would rely upon those representations in deciding whether to invest in Farmington and
engage in the CDS transaction.
220.

ADCB reasonably relied on defendants’ false and misleading statements and

omissions, which caused it to invest in Famington and engage in the CDS transaction.
221.

ADCB has been harmed by investing in Farmington and engaging in the CDS

transaction in an amount to be proved at trial.

THlRD CAUSE OF ACTION
Claim for Fraudulent Concealment
Against All Defendants
222.

ADCB repeats and realleges each and every allegation set forth above.

223.

ADCB brings this claim against all defendants.

224.

Defendants suppressed and concealed material information concerning the weakness

and riskiness of Farmington’s assets, as well as the risk of the CDS transaction, with the intention
that ADCB would thereby be induced to invest in Farmington and enter into the CDS. Defendants
also concealed their true reasons for inducing ADCB to engage in such transactions.

225.

Defendants owed a duty of disclosure to ADCB due to their unique positions of

control over the information necessary for ADCB to make an informed decision Concerning the
transactions at issue, and they knew that ADCB would rely on the information they provided.
Defendants’ false and misleading statements gave rise to a duty to disclose material information
necessary to render their statements non-misleading.
226.

As a result of their superior knowledge concerning the transactions at issue and the

nature of their involvement in advising or otherwise assisting ADCB in determining whether to

- 70 -

Supreme Court Records OnLine Library - page 75 of 83

invest in Farmington and engage in the CDS transaction, defendants occupied positions of influence
that gave rise to a duty to accurately disclose the misrepresented or omitted information.
227.

By virtue of its reasonable reliance on defendants’ obligation to provide ADCB with

full and accurate information, ADCB was induced to enter into the transactions.
228.

ADCB suffered damages as a direct and proximate result of its reliance on the false

statements in an amount to be proved at trial.

FOURTH CAUSE OF ACTION
Claim for Aiding and Abetting
Against All Defendants
229.

ADCB repeats and realleges each and every allegation set forth above.

230.

ADCB brings this claim against all defendants.

23 1.

In engaging in the fraudulent scheme alleged herein, defendants aided and abetted

each other’s fraud by knowingly or recklessly rendering substantial assistance in furtherance of the
scheme.
232.

For example, as alleged herein, the Manager Defendants and non-party Ceres

recruited Credit Suisse to formulate and pitch the Farmington restructuring transaction, knowing,
among other things, that the new investment was far riskier than represented and that the risk was
amplified by the CDS transaction, which Credit Suisse required. Upon information and belief, the
Manager Defendants and non-party Ceres also knew that Credit Suisse intended to source certain
Farmington assets from Credit Suisse’s own money market funds, contrary to the representations
contained in the term sheets and made elsewhere.
233.

Credit Suisse, for its part, knew that the Manager Defendants and non-party Ceres

would benefit immensely by acting as Farmington’s investment advisor, and specifically designed
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Farmington, with Ceres’ assistance, to reward those defendants for recruiting Credit Suisse and
introducing Credit Suisse to Victoria investors like ADCB.
234.

Additionally, S&P worked hand-in-hand with the other defendants to engineer

fraudulently inflated ratings, based on antiquated ratings models and a superior knowledge of the
quality of the rated assets. All defendants also knew that investors like ADCB would rely upon
these fraudulent ratings in deciding whether to invest in Farmington and enter into the CDS.
235.

As a result of defendants’ conduct in aiding and abetting each other’s fraud, ADCB

has suffered damages in an amount to be proved at trial.

FIFTH CAUSE OF ACTION
Claim for Breach of Fiduciary Duty
Against All Defendants
236.

ADCB repeats and realleges each and every allegation set forth above.

237.

ADCB brings this claim against all defendants.

238.

As a result of their positions of superior knowledge and the unique nature of their

involvement in designing and effectuating the Farmington and CDS transactions, and their access to
information, Credit Suisse, the Manager Defendants and S&P occupied a fiduciary relationship with
ADCB.
239.

Moreover, these defendants induced ADCB to rely on their expertise and access to

information as a result of their express request for ADCB to do so in the term sheets and elsewhere
(which offer ADCB accepted), their agreement to furnish information at ADCB’s request and
otherwise, and their unique knowledge of the assets and transactions at issue. They also knew that
ADCB would rely upon their representations.
240.

As a result of their fiduciary relationship with ADCB, these defendants had a duty to

deal honestly and fairly with ADCB; to refrain from placing their interests above ADCB’s; and to
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disclose to ADCB all material information necessary to enable it to make an informed decision with
respect to the transactions at issue.
24 1.

As detailed herein, defendants did not discharge these duties.

242.

ADCB suffered damages as a direct and proximate result of the conduct of such

defendants, in an amount to be proved at trial.
SIXTH CAUSE OF ACTION
Claim for Aiding and Abetting Breach of Fiduciary Duty
Against All Defendants
243.

ADCB repeats and realleges each and every allegation set forth above.

244.

ADCB brings this claim against all defendants.

245.

By engaging in the conduct alleged herein, defendants aided and abetted each other’s

breaches of fiduciary duty by knowingly or recklessly rendering substantial assistance in furtherance
of such breaches.
246.

ADCB suffered damages as a direct and proximate result of defendants’ conduct, in

an amount to be proved at trial.
SEVENTH CAUSE OF ACTION
Claim for Negligent Misrepresentation
Against All Defendants
247.

ADCB repeats and realleges each and every allegation set forth above, except for

those allegations that involve allegations of fraudulent conduct.
248.

ADCB brings this claim against all defendants.

249.

Defendants made materially inaccurate representations and omissions which they

expected ADCB to rely upon, and upon which ADCB reasonably relied upon.
250.

As a result of defendants’ unique roles in connection with Victoria and Farmington,

their special relationship with ADCB; their superior knowledge of Victoria, Farmington, the CDS
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. . .

transaction and the underlying assets at issue; and their exclusive access to material non-public
information concerning Victoria, Farmington and the CDS, defendants assumed a duty to ADCB to,
among other things, accurately disclose all material information to ADCB that was relevant to its
decision to invest in Farmington and engage in the CDS transaction.
25 1.

Defendants negligently breached this duty.

252.

As a result of defendants’ breach, ADCB suffered damages in an amount to be

determined at trial.

EIGHTH CAUSE OF ACTION
Claim for Unjust Enrichment
Against All Defendants
253.

ADCB repeats and realleges each and every allegation set forth above.

254.

ADCB brings this claim against all defendants.

255.

Defendants received millions of dollars in compensation and other remuneration for

inducing ADCB to invest in Farmington and engage in the CDS transaction.
256.

Such compensation and other remuneration received by defendants were paid, at least

in part, by ADCB, in connection with its financial commitment to invest in Farmington and engage
in the CDS transaction.
257.

Were it not for these defendants’ fraudulent and otherwise improper conduct, ADCB

never would have engaged in those transactions.
258.

Under the circumstances, it would be inequitable for these defendants to benefit from

their misconduct by retaining any compensation or fees they received.
259.

Accordingly, defendants must disgorge any monetary benefit they unjustly received

as a result of ADCB’s involvement in Farmington or the CDS transaction, in an amount to be
determined at trial.
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PRAYER FOR RELIEF
WHEREFORE, ADCB prays for relief and judgment, as follows:
A.

Awarding compensatory damages and an award of interest thereon in favor of ADCB

against defendants, for all damages sustained as a result of defendants’ wrongdoing, in an amount to
be proven at trial, including interest thereon;
B.

Rescinding the Farmington transaction as to ADCB, including, among other things,

the CDS and other contractual arrangements that may adversely affect ADCB and that were the
product of defendants’ misconduct;
C.

Declaring that ADCB is not liable, to Credit Suisse or any other person or entity,

under the terms of the CDS, and that ADCB is not obligated to make any payment in connection
with the CDS;
D.

Declaring that ADCB has no further obligations in connection with Farmington or the

CDS or to any of defendants, including, to the extent not otherwise addressed by a separate request
for relief, any obligation to make any payment in connection with the CDS or other arrangements
arising from or relating to Farmington or the CDS;

E.

Preliminarily and permanently enjoining defendants from attempting to enforce the

terms of any agreement entered into in connection with the Farmington transaction, including the
CDS and any investment management or other agreements that might purport to require ADCB to
provide any form of compensation or other remuneration to any of defendants;
F.

Preliminarily and permanently enjoining defendants from engaging in any further

misconduct associated with Farmington or the CDS;

- 75 -

Supreme Court Records OnLine Library - page 80 of 83

t

.

G.

Ordering defendants to disgorge any ill-gotten gains, compensation or funds that they

wrongfully obtained or that would be inequitable for them to retain, ordering restitution, and
establishing a constructive trust over any funds that rightfully belong to ADCB;
H.

Awarding ADCB its reasonable costs and expenses incurred in this action, including

counsel fees and expert fees;

I.

Awarding punitive damages against defendants as a result of their intentional, willful

and malicious misconduct; and

J.

Awarding such additional equitablehnjunctive or other relief as deemed appropriate

by the Court.

JURY DEMAND
Plaintiff ADCB hereby demands a trial by jury on all claims and issues so triable.
DATED: November 24,2010

ROBBINS GELLER RUDMAN
& DOWD LLP
SAMSTEL H. RUDMAN
JOSEPH RUSSELL0

vice Road, Suite 200
Melville, NY 1 1747
Telephone: 63 1/367-7100
63 1/367-1173 (fax)
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ROBBINS GELLER RUDMAN
& DOWD LLP
DARREN J. ROBBINS
DAVID C. WALTON
PATRICK W. DANIELS
NATHAN W. BEAR
655 West Broadway, Suite 1900
San Diego, CA 92101-3301
Telephone: 619/23 1-1058
619/23 1-7423 (fax)
ROBBINS GELLER RUDMAN
& DOWD LLP
JASON C. DAVIS
100 Pine Street, Suite 2600
San Francisco, CA 94 1 I 1
Telephone: 41 5/288-4545
415/288-4534 (fax)
Attorneys for Plaintiff
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Index Number

Year

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

ABU DHABI COMMERCIAL BANK P.J.S.C.,
Plaintiff,
-againstCREDIT SUISSE SECURITIES (USA) LLC, CREDIT SUISSE INTERNATIONAL,
STANDARD & POOR’S RATINGS SERVICES, THE MCGRAW-HILL COMPANIES,
INC., DAVID CARROLL, DARREN COMISSO, AND DAVID J.R. OSTON,
Defendants.
COMPLAINT
Robbins Geller Rudman & Dowd LLP
58 South Service Road, Suite 200
Melville, NY 1 1747
Telephone: 63 1/367-7100
631/367-1173 (fax)

Pursuant to 22 NYCRR 130-1.1, the undersigned, an attorney admitted to practice in the court of
New York State, certifies that, upon information and belief and reasonable inquiry, the
contentions contained in the annexed document aye
Dated: November 24,20 IO
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