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Respondents the New

York City Department of Health and Mental Hygiene

("Department"), the New York City Board

of Health ("Board") and Dr,

Thomas Farley,

Commissioner of the Department (collectively "Respondents"), by their attorney, Michael A.
Cardozo, Corporation Counsel of the City of New York, submit this memorandum

of law in

opposition to the petition that seeks CPLR Article 78 and declaratory relief.

PRELIMINARY STATEMENT
This case arises from an obesity epidemic that is threatening the health of New

Yorkers. The rates of obesity and people who are overweight are climbing, and so too are the
rates of people with diabetes and other devastating chronic diseases. As a result of this epidemic,

for the f,rrst time in the modern era, today's children may, on average, live less healthy and
shorter lives than their parents.

Sugary drinks are a leading driver

of this epidemic; they contain almost no

nutritional value, do not provide a feeling of fullness and are the largest source of added sugars
in the diet. At the same time that rates of obesity and overweight have been increasing, serving
portions of these sugary drinks have also been growing. Sixty years ago, a 16 ounce Coca-Cola
was considered enough to serve three people; today, a cap in that same amount on the size of a

cup or container used to serve Coca-Cola to one customer is demonized by petitioners as being
unreasonable. V/hen people are presented with larger portion sizes, they consume them. It thus

is not surprising that New Yorkers are consuming vast quantities of sugary drinks and gaining
weight.

For more than a century, the Board has been charged by New York State with
safeguarding the health of New Yorkers. It would be irresponsible for it not to act in the face of

an epidemic of this proportion. Following an extensive public process that generated tens of
thousands of comments (that overwhelmingly supported the proposal), the Board adopted section

81.53 of the New York City Health Code ("Portion Cap Rule" or "Section 81.53"), which
prohibits restaurants and other food service establishments regulated by the Department from
selling a sugary drink in a cup or container that can contain more than 16 fluid ounces. In doing
so, the Board relied on its long-standing power to make laws protecting health and on specihc

provisions of the New York City Charter ("Charter") that charge
diseases and regulating the

it with

controlling chronic

City's restaurants

Petitioners, entities who manufacture

or sell large sugary drinks, seek to

invalidate the Portion Cap Rule. Relying on Boreali v. Axelrod

7l N,Y.2d I

(1987), they argue

that the Board was not authorized to adopt the Portion Cap Rule, Based on four "coalescing
circumstances" present in that case, the Court found that the New York State Public Health

Council ("PHC") overstepped its regulatory authority when

it

adopted smoking regulations.

Unlike the PHC, the Board is a quasi-legislative body uniquely charged with enacting laws
protecting health in New York City. Numerous appellate cases have recognized this and there is

no indication that the Court of Appeals meant to overrule them or to hold that Boreali should

limit its powers. Consequently, Boreali does not apply to the Board's adoption of the Portion
Cap Rule.

Even
are present

if Boreali were applied, none of the coalescing

circumstances present there

here.l First, the Portion Cap Rule rests on health concerns rather than the economic

or social considerations at issue in the provision reviewed by the Boreali Court. Secclnd, the New

York State Legislature, through Charter $ 556, authorized the Board to regulate all health related
matters and thus provided suff,rcient legislative guidance tbr the Board to promulgate the Portion

Cap Rule, Third, neither the Legislature nor the New York City Council has ever considered

I And if Boreali is applied, it should only be applied taking into account the unique role of the
Board as established by legislative history and case law.

2

proposed legislation on limiting portion sizes, and thus neither body has provided any indication

that it would oppose the Portion Cap Rule. Finally, the Board's technical expertise was needed

in

developing the Portion Cap Rule, including identifying the impact

of obesity on

society,

identiffing sugary drinks as a leading driver of the epidemic, and understanding the effect of
portion sizes on obesity.
As a fall back position, petitioners argue that Charter sections 556 and 558 violate
the separation of powers doctrine because they authorize respondents to adopt regulations such
as the Portion Cap Rule

for the protection of the public health. Their argument (which they must

establish beyond a reasonable doubt) is without merit. Broad legislative delegations like those in
these two Charter provisions have continuously been upheld by the Courts.

As a

second

fall back position,

petitioners seek CPLR Article 78 relief.

Petitioners, however, cannot overcome their heavy burden of showing that the Portion Cap Rule
lacks a rational basis and is not supported by any evidence. In fact, the evidence is directly to the
contrary.

The enormous record considered by the Board established that its adoption of the
Portion Cap Rule had a rational basis, More specifically, this record established that there is an
obesity epidemic among New York City residents with more than half of New York City adults
being obese or overweight and more than 20 percent of the City's public school children being
obese. It established that the effects of obesity can be devastating; obese adults are almost three
times more likely to develop diabetes than those who are at a healthy weight. The record also
established that sugary drinks are a leading driver of this epidemic

with

Americans now

consuming 200 to 300 more calories per day than they did 30 years ago, with the largest part of
this increase being due to sugary drinks. Finally, the record established that limiting the size of

3

the cups and containers that food service establishments use to serve sugary drinks is an effective

way to fight obesity because people consume more when they are offered larger portion sizes,
and they do not compensate for the additional intake of sugary drinks by reducing their caloric
intake elsewhere.

STATEMENT OF FACTS
The Obesitv Epidemic and Sugarv DriEks
There is an obesity epidemic among New York City residents which severely
affects the public's health.2 Sugary drinks, which New Yorkers are consuming in excessive
quantities, are a leading driver of this epidemic. As the enormous record before the Board
establishes,3 and

as explained in detail in the accompanying affidavit of

Department

Commissioner Thomas Farley, M.D,, M.P.H., sworn to on November 9,2012 ("Farley Aff."),
more than half of adult residents (57.5 percent) are now overweight or obese,4 as are nearly 40
percent of the City's public school children

(K-8). Despite numerous public health initiatives,

obesity rates in the City have climbed. ln 2011,23.7 percent of adult New Yorkers were obese
compared to only 18 percent who were obese

in2002.

Farley Aff. at fl 12.

2

Petitioners concede the fact that there is an obesity epidemic. Indeed, in the Affidavit of Chong
Sik Lee, the President of petitioner the New York Korean-American Grocers Association, in
support of the petition, Mr, Lee, states that "the Association and its members understand that
obesity is an important public health issue , . . ." Lee Aff. at fl 5.

3 The administrative record before the Board is attached to the Verified Answer submitted
herewith; other parts of the record before the Board -- such as the tens of thousands of submitted
comments -- are available on the Department website, and will be provided to the Court on
request.
a

Overweight and obesity ranges are calculated using weight and height to determine body mass
index ("BMI"), which provides a reliable indicator of body fatness for most people
(http://www.cdc.gov/healthyweight/assessing/bmi/). Farley Aff. at T 3, fn 2'

4

The health problems caused by the obesity epidemic are numerous,
devastating. Obesity is a risk factor for many debilitating and often fatal chronic

and

diseases,5

including heart disease, cancer, stroke, osteoarthritis, hypertension, gall bladder disease and type
2 diabetes. Adults who are obese are almost twice as likely to develop diabetes as those who are

overweight and almost three times as likely to develop it as those who are at a healthy weight,
Farley Aff, at nn4

e

5; Exhibit "lç;>6 Notice of Adoption,at2.

The consequences of childhood obesity are equally devastating. Nearly one in

four American teenagers suffers from pre-diabetes or diabetes, Childhood obesity leads to
serious health consequences, including cardiovascular disease and increased mortality, As a
result of this epidemic, today's children may have a shorter life expectancy than their parents.T
Farley Aff. at

1[T

4

& 5; Exhibit "K," Notice of Adoption, at2,

While many social, behavioral, environmental, economic and biological factors
contribute to obesity, sugary drinks are a leading driver of the obesity epidemic,s As the Chair of

s

According to the V/orld Health Organization, chronic diseases are diseases of long duration and
generally slow progression. Chronic diseases, such as heart disease, stroke, cancer, chronic
respiratory diseases and diabetes, are the leading cause of mortality globally, representing 63%
of all deaths. Out of the 36 million people who died from chronic disease in 2008, nine million
were under the age of 60. http :i/www.who.inltopics/chronic_diseases/erV
6

All p*hibits referenced herein

are annexed to Respondents' Verified Answer.

7

The obesity toll is not just limited to the physical health of New Yorkers, but also imposes an
enoffnous toll on the their economic health, As Commissioner Farley notes, "Obesity-related
healthcare expenditures in New York City now exceed $4.7 billion annually .... Medicare and
Medicaid, programs funded by tax dollars, pay approximately 60 percent of these costs." Farley
Aff, at T 14; Exhibit "H," Summary and Response Memorandum to Board ("Board
Memorandr-"), at 9 (citations omitted).
8

See Farley

Aff, at :l 15 ("large prospective cohort studies following thousands of people over

extended periods of time, and experimental studies using intervention and control groups, have
consistently demonstrated a relationship between sugary drink consumption and weight gain in
both adults and children" (citations omitted)); Exhibit "K," Notice of Adoption, at2.

the Department of Nutrition at Harvard University's School of Public Health stated at the July

24,2012 public comment hearing: "soda is .., the single most important contributor to weight
gain

.

..

part of the problem is that the body does not recognize excess calories from sugar

dissolved in water ... and we tend to add those calories rather than displace other calories, and of
course that contributes to obesity." Exhibit "FI," Board Memorandum, at

3.

Sugary drinks are

the largest single source of added sugars in the diet, contain almost no nutritional value, and do

not provide a feeling of fullness. Farley Aff. at fl 26; Exhibit "H," Board Memorandum, at 4,
Compared to 30 years ago, Americans consume an additional 200 to 300 calories per day, "with
the largest proportion of the increase due to sugary drinks." Exhibit

"K,"

Notice of Adoption, at

2 (citations omitted). In addition, high consumption of sugary drinks is linked to an increased

risk of heart disease and type 2 diabetes. Farley Aff, at TT

2l & 22; Exhibit "K," Notice of

Adoption, at 2.
Moreover, portion sizes have increased at the same time that rates of obesity have

increased, Whereas the original Coca-Cola bottle was only 6.5 ounces, carbonated soft drinks
aÍe now routinely sold in cans and bottles that are much larger, and the sizes of fountain drink

portions have similarly expanded; beverages available at McDonald's have increased 457
percent from 1955, when

it

offered only one size of 7 ounces, to today, when a diner can

purchase a sugary beverage as large as 32 ounces.e Farley

Adoption, at

2, While large drinks are now routinely

Aff. at fl 26; Exhibit "K," Notice of

offered at most establishments, smaller

drinks are scarce: the smallest drink size available in many restaurants is 20 ounces, and in some
movie theaters a consumer cannot purchase a fountain drink smaller than 32 ounces. Increases in
e

Remarkably, some New York City restaurants offer individual drinks in cups as big as 64
ounces; a sugary drink of this size contains 780 calories (39 percent of the 2,000 calories a day
recommended for most adults) and the equivalent of 54 teaspoons of sugar, and no nutrients.
Farley Aff. at T 26; Exhibit "K," Notice of Adoption, at2.

6

portion size have changed how people perceive what constitutes a normal size. Sixty years ago,
Coca-Cola advertised that 16 ounces was enough to serve three people,r0 Farley

28; Exhibit "C," Department's June 12, 2012 Presentation to the Board, at

8.

Aff.

atl\

27-

Today, virtually

every food service establishment serves individual portions of sugary beverages bigger than 16
ounces

People are consuming these larger serving sizes. Numerous "studies -- conducted

in a variety of settings with an anay of food and

beverages

people eat more when offered larger portion sizes." Exhibit

-- consistently

demonstrate that

"H," Board Memorandum, at 5

(citations omitted). The Director of Yale University's Rudd Center for Food Policy and Obesity
stated: "People tend to consume food in units -- typically whatever is in a bag, a bottle or a box.

As bags, bottles, and boxes get larger, people

consume

more." Exhibit "H,"

Board

Memorandum, at 6 (citations omitted),

Not surprisingly, New Yorkers are consuming vast quantities of sugary drinks. In
low-income neighborhoods many residents "report drinking 4 or more sugary drinks daily,"ll

Exhibit "K," Notice of Adoption, at 2 (citations omitted). Especially troubling is the fact that
their increased consumption of sugary drinks is not offset by decreased consumption of calories
elsewhere. People do "not compensate for their additional beverage intake by consuming less
food, indicating that consuming large, calorie dense sugary drinks with meals can and does lead
to excess calorie intake." Exhibit "H," Board Memorandum, at 5 (citations omitted).

'0 Eight ounces is the standard portion size used by the United States Food and Drug
Administration ("FDA") for nutrition labeling, a quantity which is meant to "represent the
amount of food customarily consumed at one eating occasion." Farley Aff. at nn 27-28.

ll

And "areas with the highest rates of sugary drink consumption are consistently characterized
by the highest rates of obesity," Farley Aff. at fl 19 (citations omitted).

7

Against this background, the Board has taken steps to address the obesity epidemic
throughout the City of New York through the adoption of the Portion Cap Rule. The Portion

Cap Rule prohibits food service establishments regulated by the Department (typically
restaurants) from selling a sugary drink in a cup or container that can contain more than 16 fluid

ounces.'' The Board chose to focus on sugary drinks because their contribution to the epidemic
of obesity is both unique and well-established in the scientific literature. By limiting the sizes of
cups and containers that establishments regulated by the Department can use to serve sugary
12

The Portion Cap Rule provides, in pertinent part, as follows:
$ 81.53 Maximum Beverage Size
DeJìnition of terms used in this section.
(l) Sugary drink means a carbonated or noncarbonated beverage that:
(A) is non-alcoholic;
(B) is sweetened by the manufacturer or
establishment with sugar or another calorie
sweetener;

(C) has greater than25 calories per 8 fluid ounces
of beverage;
(D) does not contain more than 50 percent of milk
or milk substitute by volume as an ingredient.
The volume of milk or milk substitute in a beverage
will be presumed to be less than or equal to 50
percent unless proven otherwise by the food service
establishment serving it.
(2) Milk substitute means any liquid that is soybased and is intended by its manufacturer to be a
substitute for milk.
(3) Self-service cup means a cup or container
provided by a food service establishment that is
filled with a beverage by the customer.
(b) Sugary drinlcs. A food service establishment
may not sell, offer, or provide a sugary drink in a
cup or container that is able to contain more than l6

fluid ounces.
(c) Self-service cups. A food service establishment
may not sell, offer, or provide to any customer a
self-service cup or container that is able to contain
more than 16 fluid ounces.

8

beverages, the Portion Cap Rule

will

reduce their consumption and help address the obesity

epidemic that currently impacts millions of New Yorkers, Farley
Board Memorandum, at

Answer as Exhibit

6, A copy of the Portion

Aff. at fl 1 1; Exhibit "H,"

Cap Rule is annexed to Respondents' Verihed

"4."
The New York Citv Board of Health

Established by Charter $ 553, the Board consists

of the Commissioner of the

Department as well as ten additional members, f,rve of whom must be doctors of medicine, If not

in

physicians, the other five members must hold at least a masters degree

"environmental,

biological, veterinary, physical or behavioral health or science, or rehabilitative science or in
related

field." Charter $ 553(a), All ten of the additional

of pertinent experience.

Id.

a

members must have at least ten years

Board members are appointed by the Mayor and serve a term of six

years. Charter $ 553(b), While Board members are appointed by the Mayor with the consent of
City Council, contrary to petitioners' insinuations,l3 they may not be removed from the Board at
the Mayor's whim; rather, Board members may only be removed for cause. Charter $ 554,

The current members of the Board represent a broad range of health and medical
disciplines, including: a former chairperson of the Department of Community Health Sciences at
the Tulane University School of Public Health and Tropical Medicine; the president and CEO of

Maimonides Medical Center in Brooklyn; an Associate Professor of Pediatrics and Community

and Preventive Medicine at Mt. Sinai School
Department

of

of Medicine; a Professor and Chair at the

Epidemiology at Columbia University Mailman School

of Public Health;

a

Professor and Director of the Urban Public Health Program at Hunter College; and a Senior

Advisor at Nexera Consulting and former Administrator of the Health Care Financing
13

See, e.g.,

Verified Petition at\25; Petitioners' Memorandum of Law at I I

9

,

Administration, the federal agency responsible for Medicare, Medicaid, and related programs. In
accordance

with Charter $ 31, these Board members were appointed with the advice and consent

of the City Council.ra

The Board, not the Department or its Commissioner, enacts and amends the
Health Code. In amending, repealing or adding to the Health Code, the Board "may embrace in

the health code all matters and subjects to which the power and authority of the department

ls
extends." Charter S$ 55S(b) & (c). In

t,,nt''.,

the Department "shall have jurriscliction to regulate

all matters affecting hsalth in the city of New York and to perfbrm all those functions and
operations pelfì"rrmed by the city that relate to lhe health o1'the people of the

city."

Charter

'l'his authority specifically extends to the "control of communicable and chronic diseases"
$ 556.
and to supervising and regulating the "food and drug

supply." Charler $$ 556(cX2) & 556(oX9).

The Process that Led to the Adoption of The Portion Cap Rule

The rules for food service establishments licensed by the Department

are

contained in Article 81 of the Health Code, At the June 12, 2012 meeÍing of the Board, the
Department proposed that Article

8l

be amended to add a new rule capping the size of cups and

containers that food service establishments use to offer, provide and sell sugaty beverages. The

Board approved letting the Department publish the proposal in the City Record. See Exhibit

ra

New York City Council Resolution ("NYC Council Res.") No, 329 (2002);NYC Council Res.
No.33l (2002); NYC Council Res. No.333 (2002); NYC Council Res. No.428 (2002); NYC
Council Res. No. 430 (2002); NYC Council Res, No. 748 (2004); NYC Council Res. No. 749
Q00Ð; NYC Council Res. No,520 (2006); NYC Council Res. No,986 (2007); NYC Council
Res. No. 443 (2010); NYC Council Res, No. 1058 (2011); NYC Council Res. No, 1059 (2011);
NYC Council Res. No. 1085 (2011);NYC Council Res. No. 1086 (2011).
t5

The Court of Appeals has described Charter $ 55S as showing that the Board was "intended ,..
to be the sole legislative authority within the City of New York in the field of health regulations
as long as those regulations were not inconsistent with or contrary to State laws dealing with the
same subject matter." Grossman v. Baumgartner, 17 N.Y.2d 345,351 (1966).

l0

"B," June 12,2012 Board Meeting Minutes,

See Exhibit

"C," Department's June 12,2012

Presentation to the Board.

On June 19,2012, a Notice of Public Hearing was published in the City Record,
advising the public that a hearing regarding the Portion Cap Rule would be held on July 24,2012

at the Department's offices in Long Island

City.

The Notice of Public Hearing contained

a

description of the Portion Cap Rule, along with certifications of approval of the proposed rule
signed by representatives of the New York City Law Department and the Mayor's Office of
Operations on June 5,2072. The Notice of Public Hearing also instructed members of the public

that they could submit written comments about the proposed amendment by mail or
electronically on or before 5:00 P.M. on July 24,2012. See Exhibit "D," Notice of Public
Hearing.

Prior to the public hearing, over 38,000 written comments regarding the proposed
amendment were received. Of these, approximately 32,000 comments (84%) supported the

proposal and approximately 6,000 (16%) opposed

it. A wide range of organizations

and

individuals supported the policy, including national and local professional societies, advocacy

groups, academic institutions, elected officials, hospitals, community and faith-based
organizations, insurance providers, scientific experts, and private citizens, Among these are
I 199

SEIU, the American Public Health Association, the Center for Science in the Public

Interest, Citizens' Committee for Children, Community Service Society of New York, City
University of New York, Harlem Children's Zone, EmblemHealth, Greater New York Hospital
Association, Montefiore Medical Center, Mount Sinai Medical Center, National Association of

City and County Health Officials, New York Academy of Medicine, United Way,

Yale

University's Rudd Center for Food Policy and Obesity, and the YMCA of Greater New York.

l¡

See Farley

Aff. at fl 39 for a complete list of supporters; see also Exhibit "E," selection of

comments received by the Board in support of the Portion Cap Rule. The full text of all of the

public comments submitted in response to the Portion Cap Rule is available online at
httn ://www. nvc. sov/html/dolVhtml/comment/comment,shtml.

I6

On July 24, 2012, a public hearing was held on the Portion Cap Rule and oral
comments were received both supporting and opposing the proposed amendment. See Exhibit

"F," selection of public testimony in support of the Portion Cap Rule;

see also Exhibit "G,"

entire transcript of the public hearing,

The Department considered all of the testimony at the public hearing and all of
the written comments it received, It provided the Board with a memorandum, dated September

6,2072, summarizing and responding to the testimony and written comments. See Exhibit "H,"
Board Memorandum,

At its September 13, 2012 meeting, the Board voted 8-0, with one abstention, to
adopt the Portion Cap Rule. A "Notice of Adoption of an Amendment ($ 81,53) to Article 81 of

the Health Code" was published in the City Record on September 21,2012. The Portion Cap
Rule

will go into effect on March 12,2013. See Exhibit "K," Notice of Adoption; Exhibit "I,"

September 13, 2012 Board Meeting Minutes; Exhibit "J," Department's September 13, 2012
Presentation to Board.
On October 12, 2012,petitioners commenced this lawsuit.lT

l6

Hard copies of the public comments will be submitted to the Court at the Court's request.

17

At the same time petitioners filed four additional motions, to submit a memorandum of law in
excess of 25 pages, and to admit three attorneys to appear in the case pro hac vice, Respondents
do not oppose these four motions.
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ARGUMENT
POINT

I

THE BOARD DID NOT EXCEED ITS
STATUTORY AUTHORITY IN ADOPTING
THE PORTION CAP RULE.

I.

The Rnqrd is a f lniaue Rodv whose Extraordin arv Authorifv is Leqislative in
Nature and Emanates from State Law
The Board is not a typical administrative agency that adopts regulations only to

implement legislative enactments. Rather,

it is a unique body given

extraordinary authority,

rooted in well over a century of history, by the State Legislature and the courts over all matters
regarding health in New York

City.ls It is different

than even the State's Public Health Council,

whose powers were at issue in Boreali.

Although both the Board and the State's PHC originate in the enactment of State
legislation, their histories are in fact quite different. The PHC is an administrative body within
the State Department of Health, It cannot amend the Sanitary Code without the approval of the
State Commissioner of Health. Public Health Law $ 225(4). Although the PHC receives due
deference as an administrative body, research discloses no evidence, whether in Boreali or in
subsequent

or earlier Court of Appeals case law, that it is entitled to any special judicial

treatment as an entity with an unusual history or special powers, See, e,q., New York State
l8

It is well established that a state may exercise its police powers through local boards of health
authorized to make laws that protect public health. Jacobson v, Massachusetts, 197 U,S. 11,25
S, Ct, 358,362 (1905).See also Grossman v. Baumqartner, 17 N.Y.2d345,350-351 (1966) (the
"main business of safeguarding the public health has always of necessity been done by local
boards or officers through sanitary by-laws or ordinances which have been accorded the force of
law" (quqûgg People v. Blanchard, 288 N,Y. 145,147 (1942)). Moreover, Article XVII, section
3 of the State Constitution provides for public health matters to be addressed by the State and its
political subdivisions, including the City of New York, as the State may specify: "The protection
and promotion off the health of the inhabitants of the state are matters of public concern and
provision therefor shall be made by the state enrl hr¡ such of its subdivisions and in such tÌtânnef
and by such means as the legislature shall from time to time determine,"

l3

Health

es Assn,

v. Axelrod. 77 N.Y.2d 340 (1991); Chiropractic Assn. of New York. Inc,

v. Hilleboe, 12 N,Y.2d 109 (1962). While the State Sanitary Code has the force of law in

a

general sense, research discloses no Court of Appeals case law concerning the PHC that is at all
comparable to the robust line of case law setting forth the extraordinary role, described below, of

the Board.
In order to understand the history of the Board and the Health Code, one must
begin by understanding their legislative origins and then place those origins in the context of
numerous appellate decisions characteÅzing the unique powers of the

Board. To

start, the

Charter allows the Board to "add to and alter, amend or repeal any part of the health code"

well as to "therein publish additional provisions for security of life and health in the city

as

and

confer additional powers on the department not inconsistent with the constitution, laws of this
state or this charter , . .

."

It further

charges the Board

with "embrac[ing] in the health code all

matters and subjects to which the power and authority of the department extends," NYC Charter
$$ 558(c),

(d). It similarly

confers on the Department a broad grant of authority to "regulate all

matters affecting the health in the city of New

Yotk." NYC Charter

$ 556.

The modern Board's power over health matters in the City can be traced to
Chapter 74 of the Laws

of 1866, which created a Metropolitan Board of Health for the City of

New York and surrounding municipalities empowered (in section 20 of that chapter) to
promulgate a "code of health ordinances," and subsequent amendments to that

law.

City's Charter of 1873 (enacted by the State Legislature as Chapter 335 of the Laws of

In

the

1873,

$82), which provided broad powers to a department headed by the Board, this code became

known as the Sanitary Code, However, the early use in legislation of the term "ordinances" to
describe the code is no accident: the Court

of Appeals in fact referred to provisions of

l4

the

Sanitary Code promulgated by the Board pursuant to the Charter of 1873 as legislative in nature.
See Polinsky

v. People of the State of New York, 73 N.Y. 65, 68 (1878) ("The authority to pass

sanitary ordinances was conferred on the board of health of the city of New

York..."), By

time of the enactment of the Consolidation Act of 1882 (Chapter 410 of the Laws of

the

1882,

$575), the broad powers of the Board over the Code already essentially included the powers set

forth in the present-day Charter.
The powers of the Board continued with the first Greater New York Charler in
1897 (Chapter 378 of the Laws of 1897) and its substantial revision in 1901 (Chapter 466 of the

Laws

of 1901).

The striking similarity to the modern provisions can be identified without

difficulty in $ I I 72 of the 1 901 Greater New York Charter, which represents State legislation in
its entirety: "The board of health may embrace in said sanitary code all matters and subjects to
which, and so far as, the power and authority of said department of health extends." Section

ll72

furfher empowered the Board "to add to and alter, amend or annul any part of the said

sanitary code" and to "therein publish additional provisions for security of life and health in The

City of New York, and confer additional powers on the department of health, not inconsistent
with the constitution or laws of this state

. ." A 1904 amendment to the 1901 Greater New

York Charter ensured that the Sanitary Code authorized by

City's Code of Ordinances

$1

172 became a formal chapter of the

. L. 1904, ch. 628.

The Charter provisions described above all appeared in essentially their present

form as part of the 1936 Charter revision, proposed by a commission pursuant to an act of the
State Legislature and approved by the voters in that year, and fuither confirming that these

l5

Charter provisions have the force and effect of state law.leSee New York City Charter Revision

Commission, Proposed Charter for the City of New York, at 737 (1936); City of New York, New
, at 51, The Charter

Revision Commission noted that the "Board of Health exercises extraordinary police powers
affecting the health of the city. By its power to adopt a sanitary code [now the Health Code] the
Board has plenary powers of legislation." New York City Charter Revision Commission, Report

of the New York Citv Charter Revision Commission at

38

(1936). The Commission further

noted the Board's "important legislative and semijudicial powers."

Id.

These powers have

remained essentially intact through all subsequent Charter revisions.

The Court of Appeals has found that "New York City legislation" that had been

"originally enacted as state statutes" in fact "reflect the policy of the State." Patrolmen's
Etaner¡nlenf
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N.Y.3d 563, 574 (2006) (finding that where authority over police discipline had been given by
the Legislature to the Police Commissioner, collective bargaining over such discipline was not

required). Indeed, when recently finding, in a tort context, that violations of a provision of the
New York City Building Code originating in an 1855 special State law have the effect of

violation of a State statute rather than a municipal ordinance, the Court noted, "we

a

have

The 1936 Charter was drafted by a commission created pursuant to special laws enacted by the
State Legislature (Chapter 867 of the Laws of 1934 and Chapter 292 of the Laws of 1935). As a
result, this Charter is understood to have the force and effect of State Law. See Finegan v
Cohen, 275 N.Y. 432, 436 (1937) (upholding Charter provisions notwithstanding inconsistencies
with Election Law and stating that "[b]y this method the Legislature amended or revised the
charter of the city of New York."); see also Burke v. Kern,287 N.Y. 203, 215-216 (1941)
(treating $44[b] of the 1936 Charter, which is now Charter $40[2], as a special law surviving
enactment of general legislation). Though the Appellate Division in one case treated a provision
originating in the 1936 Charter as a local law, the Court did not refer to the history of the
provision, and the Court of Appeals did not reach the issue. Mayor of the City of New York v,
York.38 A,D,3d 89, 98-100 (1't Dep't 2006), afld on other grounds,
Council of
e N.Y.3d 23 (2007)
'e

l6

previously given elevated treatment to local ordinances derived from special laws, finding that
they reflect the 'policy of the state' and, in some circumstances, may even ovenide a conflicting

state law embodying

a

countervailing public policy

Holdines, 18 N.Y.3d 481,491 n.a

Q02).

"

Yenem Corp. v. 281 Broadwav

It is clear from the history set forth above that the

Board's broad authority with respect to the Health Code, as set forth in Charter 5558, has its
roots in state law and represents the kind of policy of the State Legislature described in the PBA
and Yenem decisions.

Further, while the subsequent home rule powers of the City, including its City

Council, have been enhanced through constitutional amendments

in

1938 and 1963 and their

statutory implementation in the Municipal Home Rule Law, the statutory powers of the Board
are not affected by these subsequent amendments.

N.Y, Const. Art. IX, $3(b) (home rule article

not to affect "any existing valid provisions of acts of the legislature,.."); Municipal Home Rule

Law $$50(3) (enactment of that law not to abolish or curtail the powers or jurisdiction of

any

local board), 56(1) (existing valid charter provisions continue in force).

As described above, the Board's charge to act "for security of life and health in
the city" and to "embrace in the health code all matters and subjects to which the power and
authority of the department extends," carries State legislative authority, However, the Charter
also elaborates upon, and clarifies, the Board's authority in specific and highly relevant ways. In
1977

,

the City Council, without

limiting the Department's broad authority over health, specified

that the Department would have authority over "control of communicable and chronic diseases"
(emphasis added) and the oversight of the "food and drug supply

556(c)(2)

of the city." Charter $$

& (9), as amended by Local Law No. 25 of 1977. By doing

so, the City Council

similarly elaborated upon the scope of authority of the Board to act through the Health Code in

t7

light of the longstanding provision, derived from State law, that gives the Board the power to act
on "all matters and subjects to which the power and authority of the department extends," Thus,
the Board has both general and specific authority, conferred both by the State Legislature and by
the City Council, over the matters it addressed in Section 81.53.

The legislative history of the Board set forth above, particularly its roots in State

law, has long been construed by the appellate courts to support a uniquely broad mandate,
essentially legislative in nature, to take all necessary steps, within constitutional limits, to protect

the public

health. The substance and tone of this long line of case law is striking,

and is

summarized below.

For over a century, the appellate courts in New York have emphasized that, in
furtherance of the intent of the State Legislature, the Board acts within the City of New York

with authority equivalent to a legislative body. While such quasi-legislative authority is unusual,
and perhaps even unique for board sitting within a city agency, the Board's authority predates

that of similar entities such as the State Public Health Council, and has routinely been endorsed

by the courts. As the First Department noted, quoting the Court of Appeals, the Board "is
invested with the power, extraordinary as to administrative agencies, to formulate standards as

well as to issue orders enforceable by penal sanctions. . . . The Sanitary Code [now the Health
Code] may, therefore, 'be taken to be a body of administrative provisions sanctioned by a time-

honored exception

to the principle that there is to be no transfer of the authority of

the

Legislature."' People v, Vy'eil, 286 A.D, 753,757 (1st Dep't 1955) (quoting People v. Blanchard,
288 N.Y. 145,I47 (1942)) (statutory citations omitted). In a Supreme Court decision upholding

the Board's power to enact the City's water fluoridation initiative, later adopted by the First
Department and affirmed by the Court of Appeals, the Court cited approvingly to the report of

l8

the 1936 New York City Charter Revision Commission, cited in the legislative history
discussion above, to confirm that the City's Charter

"is intended to confer 'extraordinary'

ancl

'¡rlenary' powers o1'legislators lbr the protection of health upcln the Board o1 Health," and that
thc "'lloatd of Iì[ealth exercises extraotdinary police powers affecting the health of the City. I]y

its power to adopt a Sanitary Code the Board has plenary powers of'legislation."' Paduano v,
Clity of New York, 45 Misc,2d 718, 721 (Sup. Clt. N.Y. Co.), af,f d on.op. below,24 A.D.2d 437
(1st Dep't 1965), aff'd.

l7 N,Y.2d 875 (1966), cer1. denied,385 lJ.S.

1026 (,1967). In that case,

the courl found that "the lloard of Ilealth has the power to. and clid, act in legislative capacity
under State legislative authority." Id. at724.

The language of these cases in not unusual but rather exemplihes the judicial
treatment of the Board throughout its history. This history stretches as far back as the mid-l9th

century where the Court

of Appeals recognized that "from the earliest

organization of

government, the absolute control over persons and property so far as the public health was
concerned, was vested

in boards or officers, who exercised

summary jurisdiction over the

subject, and who were not bound to wait the slow course of the law , . . ," Metropolitan Board

of

Health v, Heister, 37 N,Y, 661,670 (1868); In Polinsk), v. People. 73 N.Y. 65,69-70 (1878),
also cited above, the Court referred to the Board's enactments as "sanitary ordinances" and cited

earlier case law, including Heister,

in stating: "That the Legislature in the exercise of

its

constitutional authority may lawfully confer on boards of health the power to enact sanitary
ordinances, having the force of law

within the districts over which their jurisdiction extends, is

not an open question, This power has been repeatedly recognized and affrrmed,"

Since then, appellate courts have consistently refened to the special plenary
powers and quasi-legislative role of the Board, even as other institutions

l9

in

state and local

government evolved. In contemplating the Board's power

in

1915, the Court noted that "the

board is a statutory body and its authority and powers are such only as are conferred by the
statutes, but those powers are very broad -- well-nigh plenary . . .

." People ex rel. Knoblauch v

V/arden of Jail of Fourth Dist. Magistrate's Court,216 N.Y. 154, 162 (1915). The Knoblauch
court compared the legislative powers of the Board and the Board of Aldermen (then the City's
legislative body), noting "that the legislature empowered the board of health to enact and enforce
regulations and ordinances, in order that the public health and comfort should be protected and
promoted, in relation to very many subjects and matters over which the board of aldermen or
other municipal body are given by the charter regulative power and control [and] the lawful
regulations, ordinances and orders of the board of health are superior and paramount."2o Id. at

157. The reference to the City's Sanitary Code using the legislative term'oordinance" to refer to
its provisions continued after the Sanitary Code was no longer part of the Code of Ordinances,
People v. Thompson Potter. Inc., 289

N.Y. 259,261 (1942)

Even after the enactment of the modern home rule provisions set forth in Article

IX of the

State Constitution, the Court did not retreat from this position. Nor did

it need to do so,

in light of the grandfathering of the powers of the Board (which were already almost a century
old at that point) pursuant to $3(b) of Article IX of the State Constitution,

ln

7966, writing in

Grossman v. Baumgartner, 17 N,Y. 2d345,351 (1966), the Court of Appeals stated that "the

Legislature intended the Board of Health to be the sole legislative authority within the City of

New York in the field of health regulations as long as those regulations were not inconsistent
t0 Because the Health Code amendment at issue here does not conflict with any local laws
enacted by the City Council, this Court need not address whether or to what extent the Board
may use its extraordinary powers to act inconsistently with a local law enacted pursuant to the
Council's Charter and home rule legislative powers. In practice, the enactments of the two
bodies have generally operated in tandem rather than in conflict.

20

with or contrary to State laws dealing with the same subject matter." Further, in Schulman v.
New York City Health & Hospitals Corp., 38 N,Y.2d 234,237 n.l, the Court of Appeals relied
again on Grossman, noting that "the Board

of Health has beenrecognized by the Legislature

as

the sole legislative authority in the field of health regulation in the City of New York femphasis
addedl."
Against this background, petitioners nevertheless argue that the Portion Cap Rule

is invalid under Boreali. Unlike the Board, and as described above, the State PHC has never
been judicially recognized

with any extraordinary or plenary

legislative or quasi-legislative

power, nor have its regulations been referred to in legislative terms. Presumably, the Boreali
court did not consider any of the many appellate cases cited above for this reason. Accordingly,
Boreali did not overrule, supersede or even address these cases.

Boreali concerns whether an administrative agency is acting in excess of its
legislative delegation. For the reasons set forth above, it cannot be applied to the Board, which

itself substitutes for a legislative body under a robust line of case law. If, however, Boreali is
found to apply to the Board, this Court should apply the test with considerable sensitivity and
deference to the unique role of the Board supported by the legislative history and case

law.

Such

deference would be consistent with the more general doctrine ensuring the "elevated treatment"

of local provisions such as Charter $ 55S thatare "derived from special laws ... that reflect
'policy of the state,"' Yenem, l8 N.Y.3d aÍ 491 fn
Finally, even

if

the

4.

no special consideration is given to the Board, the petitioners'

Boreali claim still fails. The Board did not in any event overstep even the more limited authority

of an administrative agency when it adopted Section 81.53.

2t

In Boreali, the State PHC adopted a New York State Sanitary Code provision that
prohibited smoking in certain, but not all, public areas. The PHC was acting pursuant to a grant

of rule-making authority, which the Court of Appeals found to be constitutional, Yet, while
recognizing that the line between permissible administrative rule-making and impermissible
legislative policy-making is "difficult-to-define," the Court of Appeals nevertheless ruled that
based on the unique facts of that case, the PHC in that instance had exceeded this

authority. Id.

at 11.

In

making this finding, the Court identified the following "coalescing

circumstances" present in Boreali: (1) the PHC carved out numerous exemptions based solely
upon economic and social considerations; (2) the PHC "\ilrote on a clean slate, creating its own
comprehensive set of rules without the benefit of legislative guidance"; (3) the State Legislature

previously adopted legislation relating to smoking in public places, and thereafter considered
(but never adopted) 40 bills that addressed the same subjectarea; and (4) no special expertise in
the field of health was necessary to develop the regulations. Id. at12-14.

Moreover, in explaining its ruling, the Court of Appeals noted that while "none of
these circumstances, standing alone, is sufftcient to warrant the conclusion that the PHC has
usurped the Legislature's prerogative, all of fhese

rnrrmsf qnnec

when vi

.l i- ^^-hinofinn

paint a portrait of an agency that has improperly assumed for itself '[the] open-ended discretion
to choose ends', which charucterizes the elected Legislature's role in our system of government."

Id. (emphasis added, citations omitted). Indeed, numerous post-Boreali
requirement that a combination

cases reiterate the

of factors must be present for there to be a violation of

separation of powers doctrine. See, e.g., Festa v. Leshen, 145

the

4.D.2d49,62 0't Dep't 19S9)

(rejecting Boreali challenge and noting that the "combination of fcoalescing] circumstances" was

))

not present); Motor Vehicle Mfgs. Ass'n v. Jorling, 181 4.D.2d,83,87-88 (3'd Dep't 1992)
(rejecting Boreali challenge and noting that the Boreali court "made clear that its conclusion
rested on the coalescence

of four circumstances which are not all

omittedl); Columbus 95th Street LLC v. NYS Div. of Housing

&

present here" [citations

Comm. Renewal, 2009 N,Y,

Slip Op 327glrJ,at **15 (Sup. Ct. N.Y. Co. Nov. 25, 2009), affld8l A.D.3d 269 Q't Dep't 2010)
(rejecting Boreali challenge and holding that the presence of "one factor is not enough"). In this
case, none

of the Boreali circumstances are present and the Board did not overstep its authority

by adopting a rule that limits the size of cups and containers that food service establishments can
use to serve sugary beverages.2l

II.

The Portion Cap Rule is Based Solelv on Health Considerations.

As explained by Commissioner Farley, there is an obesity epidemic afflicting
New Yorkers, and sugary dlinks are a leading driver of this epidernic. The Portion Cap Rr.rle was

adopted

to

address this epidemic, and proposes

a

common sense response: food selvice

establishments licensed by the Department cannot sell sugary beverages in containers larger than

16 ounces. The Portion Cap Rule is based solely on health considerations. and does not
consider economic and social factors such as those present

in Boreali, There, the Court of

Appeals found that the New York State PIIC's o'wn declaration
smoking ban "delicately balanced" the need

of findings for the public

to protect the public liom

2l

secondhand smoke

Similarly, in the few cases cited by petitioners where Boreali challenges have been successful,
the Courts found that all four factors were present. For example, American Kennel Club. Inc, v.
City of New York, Index No. 13584/89, Slip Op, (Sup. Ct. N.Y. Co. Sept, 19, 1989) (DeGrasse,
J,) (Petrs,' Exhbit Z), a case relied upon heavily by petitioners here, the Court upheld a Boreali
challenge to a breed-specihc regulation concerning dogs, The Court in American Kennel Club
found the subject regulation invalid in light of Boreali because: (1) the regulation contained
exceptions unrelated to health concerns; (2) the regulation was drafted on a clean slate; (3) three
prior legislative bills concerning breed-specific restrictions were considered and rejected by the
New York City Council; and (4) the regulation did not require special expertise.
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"against the goal

of minimizing 'economic dislocations and governmental intrusions."'

71

N.Y.2d at 14 (citations omitted), Specifically, the public smoking ban included provisions that
had "no foundations in considerations of public health" and were based "solely upon economic

and social concerns," such as exemptions for bars, convention centers and small restaurants

well as the opportunity to obtain a waiver "based on financial hardship."

as

7l N,Y.2d at 1l-12.

The Court concluded that the PHC "built a regulatory scheme on its own conclusions about the
appropriate balance of trade-offs between health and to particular industries in the private seotor"
and was thus "operating outside of its proper sphere of

authority," 71 N.Y.2d ar 12,

The rule dcles not apply to all beverages. But unlike the public smoking ban at
issue in Boreali, its exceptions are based on health concems, not economic and social concerrlr,tt

For instance, the Portion Cap Rule's definition of sugary drink specifìcally excludes drinks that
"contain more than 50 percent of milk or milk substitute by volume as an ingredient." Section

S1.53(a)(lXD)," As Commissioner Farley explains, "the nutritional profile of fmilk

based]

beverages differs dramatically from that of sugary drinks, Sugary drinks generally contain no

nutrients other than sugar, while milk and milk products contain calcium, vitamin
potassium

-

D

and

3 of the 4 'nutrients of concern' often found deficient in the diets of Americans."

Farley Aff. T 35; Exhibit

H,

Board Memorandum, at l1 (citations omitted). Indeed, the "intake

Unlikr Boreali, the Portion Cap Rule's Statement of Basis and Purpose

does not "delicately
balance" public health and economic considerations. Rather, the Statement of Basis and Purpose
solely discusses the health consequences associated with the increase in portion sizes and

"

consumption of sugary drinks among City residents, and the connection between sugary drinks
and the obesity epidemic, See the Statement of Basis and Purpose of The Portion Cap Rule
within the Notice of Adoption, annexed to the Verified Answer as Exhibit "1,"
23

Consistent with its health focused approach, The Portion Cap Rule specifically places the
burden on the food service establishment serving such drinks: "The volume of milk ,., in a
beverage will be presumed to be less than or equal to 50 percent unless proven otherwise by the
food service establishment serving it" femphasis added].

24

of dairy

products

by Americans is below recommended levels." Id. (citations omitted),

Moreover, research shows that milk based beverages "have a greater effect on satiety than sugary

drinks." Id. (citations omitted), As Department Assistant Commissioner Susan Kansagra
explained in her testimony before the Board, since milk is more satiating than other sugary
drinks, it may reduce a person's subsequent food and drink intake.2a

Pure fruit juice

is similarly exempted

Commissioner Farley explains, such fruit juice

"is

based on

its nutritional benefits.

exempted as

it

As

has no added sugar and

provides many of the same nutritional benefits as the fruit or vegetable from which it is derived."

Farley Aff. T 34; Exhibit

H,

Board Memorandum, at I 1. In stark contrast, the sugary drinks

covered by the Portion Cap Rule "contain almost no nutrients other than sugar." Id.

Petitioners also claim that the Portion Cap Rule veers away from pure health
considerations because it establishes the portion cap at 16 fluid ounces rather than, for instance,

20 fluid ounces.'S Pet. fl 91, While the Board recognized that the 16 ounce portion cap made it
easier for food service establishments to comply

with the Portion Cap Rule (since beverages "of

this size arc abeady available at many restaurants" Exhibit "H," Board Memorandum, at I l),
2a

Petitioners also contend that Section 81.53 is invalid because it does not regulate any foods.
But Section 81.53 is geared towards sugary drinks because they are a leading cause of the

at2. Petitioners also complain that the Portion
Cap Rule does not prohibit free refills or multiple purchases. As noted in the Board
Memorandum, consumers typically choose the default option, and thus consumers will have to
obesity epidemic. Exhibit K, Notice of Adoption,

make a conscious decision to consume more than 16 ounces, Exhibit H, Board Memorandum, at
6.

2s

Petitioners' claim that the Board engaged in impermissible line drawing since it also
promulgated a different calorie per eight ounce Health Code provision for day camps fails. That
provision applies solely to children aI day camps (24 RCNY $ 48,28), and is consistent with the
beverage nutrition standards used in the City's elementary and middle schools, See New York
City Beverage Vending Machine Standards, for programs serving children age 12 and under at
standards.pdf,
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"incidental consideration of practical concerns, which could include economic matters, may be

requiredintheBoard'sregulationofhealthmatterS.,,
County

of

Nassau, 965

F.

Supp. 376, 380 (E.D.N.Y.

1997). Moreover, the Board's

determination to place the portion cap at 16 ounces is justified on numerous health grounds. The

l6

ounce cap

will produce alarge health benefit, If New Yorkers on average reduced portion

size from 20 ounces to

l6

ounces for one sugary drink every 2 weeks, with no other changes, we

would collectively save approximately 2.3 million pounds over one year. Exhbit

C,

Department's 6112112 Presentation to the Board, slide 17, Additionally, a recent study modeled
the effect of consumers switching to

l6

ounce beverages on overall calorie consumption, The

authors found that the Portion Cap Rule would result in a decline in calorie consumption (except

in the unlikely scenario in which 80% or more of consumers choose to buy, and consume in its
entirety, a second 16 ounce beverage). Exhbit H, Board Memorandum, at

6. In addition, sugary

drinks consumed in large portions sizes have established adverse health consequences. As noted

in the Notice of Adoption, a "20 ounce sugary drink can contain the equivalent of 16 packets of
sugar" and that such drinks "are associated with long-term weight gain among both adults and

youth." Exhibit "K," Board's Notice of Adoption, at2 (citations omitted).
Petitioners also criticize the rule because

it only applies to food service

establishments regulated by the Department and not also to retail food stores regulated by the

New York State Department of Agriculture and Markets, Pursuant to the City Charter, the
Department is responsible for regulating restaurants and, as noted by Commissioner Farley,

"oversight

of the City's restaurants is a historical and core public health function that the

26

Department has performed for many decades,"26 Farley Aff,, at fl
added to
are

2, The Portion Cap Rule was

Article 81 of the Health Code, which is where the rules for food service establishments

found, It applies to food service establishments licensed by the Department.
Much has been made of the fact that 7-Eleven and its infamous "Big Gulp" are

not subject to the portion cap. 7-Eleven, and other businesses like it that sell both packaged food
and food for immediate consumption, potentially are subject to oversight by both the Department
and by the State Department of Agriculture and Markets. Based on a long term arrcngement that

effectively allocates scarce enforcement resources, the Department of Agriculture and Markets
regulates entities that primarily generate their revenue from goods that are not ready to eat food
whereas those who derive most of their revenue from ready to eat food are regulated by local
departments of health, The Board did not specifically exempt 7-Eleven from the Portion Cap

Rule; rather, it falls within the group of businesses that is regulated by the State under this long

term arrangement and thus is exempt from all of Health Code Article 81's requirements. Of

course,

if it is determined

that these hybrid entities must be treated as food

service

will require that they obtain food service establishment

permits

establishments, the Department

and comply with all of the requirements in

Article 81, including the Portion Cap Rule.

Finally, petitioners contend that the Portion Cap Rule's exemption for alcoholic
beverages was based on a "political decision" rather than on the fact that New York State law
preempts the Board (and the City Council for that matter) from regulating the sale of alcoholic

beverages. Pef.

\

92. Their contention fails. The New York

26

State Alcoholic Beverage Control

Indeed, New York State has specifically designated the Department's Commissioner as the
permit issuing official for food service establishments in the city. 10 NYCRR 14-1.190(b).

)1

Law ("ABC Law") regulates the

sale27

of alcohol, and preempts cities and towns from enacting

laws and regulations that concern alcohol sales,

v. Town

233 N,Y.L.J. 103, 2005 N.Y, Misc. LEXIS 3353 (Sup. Ct., Nassau Co, 2005), affld, 36 A.D.3d

729 (2d Dep't 2007) (restrictive covenant prohibiting sale of alcoholic beverages declared
invalid under a State preemption rationale; the "sale of alcoholic beverages is a field that

has

been preemptively occupied by a comprehensive and detailed State regulatory scheme," and

"any local restriction on the sale of such beverages is inconsistent with State law"). See also
People v. DeJesus, 54 N.Y.2d 465 , 470 (1981) ("It should come ... as no surprise that the courts,
the New York State Moreland Commission on the Alcoholic Beverage Control Law, New York

State's Attorney General and its Comptroller all have recognized that the Alcoholic Beverage

Control Law is exclusive and Statewide in scope and that, thus, no local government may
legislate in this field," (citations omitted)).

In Lansdown Entertainment Corp, v. New York City Dep't of Consumer Affairs,
74 N.Y.2d 761, 762 (1989), the Court of Appeals held that a New York City Administrative
Code provision that required licensed cabarets to close af 4:00 a.m, was preempted by ABC Law

$ 106(5Xb), which allowed patrons to continue to consume alcohol until 4:30 a.m. The Court
directly addressed the issue implicitly raised by the petitioners here, holding that the ABC Law
preempted not only those local laws that "peftain to the sale and distribution of alcohol" but also

to those local laws that pertain to the consumption of alcohol,zs 74 N.Y,2d a|764-65. See also

'7 The ABC Law defines "sale" as "any transfer, exchange or barter in any manner or by any
means whatsoever for a consideration, and includes and means all sales made by any person,
whether principal, proprietor, agent, servant or employee of any alcoholic beverage andlor a
warehouse receipt pertaining thereto." ABC Law $ 3(28).
28

Petitioners' cite to 24 RCNY $l-02 in an effort to support their argument that the Board could
regulate portion sizes of alcoholic beverages; that effort is misplaced, 24 RCNY $ l-02 requires
those that sell alcoholic beverages to post signs warning that drinking alcohol during pregnancy

28

DeJesus, 54 N.Y.2d at 469 (since

ABC Law is both "comptehensive and detailed," local law that

prohibited persons from patronizing establishments serving alcohol aftel 2:00 a,m.

is

preempted).2e Since the ABC Law preempts local laws that pertain to the sale, distribution or

consumption

of

alcohol, the Board could not legally

limit the size of alcoholic

beverage

containers and, accordingly, it properly exempted them from the scope of the Portion Cap Rule.

III.

The Portion Cap Rule Was Not Written On a Clean Slate.

While the Board has broad authority that emanates from state law, petitioners
nevertheless contend that

it

enacted the Portion Cap Rule on a clean slate, and thus the second

factor allegedly favors petitioners. In Boreali, the PHC relied on the broad language of the New

York Public Health Law $ 225(5)(a) -- the "sanitary code may
affecting the

..

,.,

deal with any matters

. preservation and improvement of public health" -- as the basis for its adoption

the public smoking provisions. 71 N.Y.2d at

7. (As

discussed above,

it should

of

be noted that this

language, while broad and superficially similar to the Board's powers, has a different history and
has not been construed to provide powers at

the

all similar to the extraordinary powers exercised by

Board.) The Boreali court held that the New York State Legislature's lack of guidance

indicated that the PHC had engaged in inherently legislative activities. Id. at 13, In contrast to

the broad language of the New York Public Health Law at issue in Boreali, the Charter

can cause birth defects. In contrast to a provision such as The Portion Cap Rule that specihcally
pertains to the sale and consumption of alcohol, the warning signs cited by petitioners do not
directly effect the sale or consumption of alcohol, but rather are only mandated to be posted
where alcohol is sold (regardless of the size of the servings).
2e

In both Lansdown Entertainment and DeJesus, the Court of Appeals "noted that establishments
selling alcoholic beverages are not exempt from local laws of general application" such as laws
"'requiring smoke alarms in all business premises"' or "'forbidding dumping of refuse on city
sidewalks.'" 74N.Y.2dat763 (quoting DeJesus,54 N.Y.2d af.471), To the extent that it would
have included alcoholic beverages, the Portion Cap Rule would not have been a law of general
application that only tangentially affected the sale of alcoholic beverages.

29

provisions that form the basis for the adoption of the Portion Cap Rule are much more specific.
The Charter does provide the Department with an extraordinary grant of authority to "regulate all
matters affecting the health in the city of New York," and to perform acts "as may be necessary
and proper to carry out the provisions" of the chapter. Charter $$ 556

& 556(e)(a), Unlike

the

regulations invalidated in Boreali, however, the Charter goes on to identifr specific areas that

may be regulated by the Department, including the "control of communicable and chronic
diseases"3O and the oversight

of the "food and drug supply of the city." Charter $$ 556(cX2) &

(9) (emphasis added). Such grants of authority have repeatedly been upheld by the Courts. See,
e.g., Statharos v. New York City Taxi

& Limousine Comm'n, 198 F.3d 317,321-322

(2d Cir.

1999) (rejecting Boreali challenge, and holding that "language of the City Charter gives the

Commission broad authority

to

issue rules that further

its

mandate

to ensure financial

responsibility on the part of the taxi industry" and that the financial disclosure regulations at
issue "aim to do just that"); Matter of New York City Comm. for Taxi Safety v. New York City

Taxi & Limousine Comm'n,256 A.D.2d 136

(l't Dep't 1998) (same).

In Sullivan Fin. Group. Inc. v. Wrynn, 30 Misc, 3d366,375 (Sup, Ct, Albany Co,
2010), the Court upheld a compensation disclosure requirement based on New York Insurance

Law Article

2l

that gave the Superintendent broad authority to "regulate the standards of

competency, trustworthiness, and responsibility

of producers." And while the court

acknowledged that the New York State Legislature never spoke to the precise issue

of

an

insurance producer disclosing its compensation, it nevertheless held that the Legislature's broad
standard that "licensed producers must be trustworthy" was sufficient to grant the Superintendent

the power to formulate more specific regulations in this area, Id. at376.
30

"Obesity is a risk factor for many debilitating and often fatal chronic diseases,

atl4; Exhibit K, Notice of Adoption, at2.
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.

.."

Farley Aff,

Similarly, in Matter of Motor Vehicle Mfgs. Ass'n v. Jorline,

Dep't 1992), petitioners challenged

of

a

l8l

A.D.2d 83 (3'd

regulation promulgated by the New York State Department

Environmental Conservation ("DEC") that related

Petitioners argued that the agency's adoption

to

automobile tailpipe emissions.

of the contested regulation "usurped

Legislature's prerogative to formulate State policy." Id. at

87

.

the

Relying on broad language that

authorized DEC to o'formulate, adopt and promulgate .,. regulations for preventing, controlling

or prohibiting air pollution," the court held that DEC "did not engage in policy making by
promulgating the [contested regulation] but, rather, proposed rules which implemented the goals
and plans set forth by the legislature." Ld.. at 86-87

.

See also Pet Professionals

v. City of New

York, 215 A.D.2d 742, 743 (2"d Dep't 1995) (health code provisions upheld since the Board
"was merely f,rlling in the details of broad legislation describing the over-all policy to

be

implemented").31

ry.

Neither the City Council nor the State Legislature has ever Considered Proposed
Lesislation on Cappins Portion Sizes.
Legislation covering the subject matter of the Portion Cap Rule -- portion size

limits -- has not been introduced in the New York City Council, nor has such legislation been
introduced

in the New York

State Legislature, Consequently, the third Boreali prong tips

decidedly in Respondents' favor. In Boreali, the New York State Legislature enacted legislation
that restricted smoking in certain public areas (such as museums), but efforts "during the same

year

to adopt more

expansive restrictions" were unsuccessful. 71 N,Y.2d at 6-7 (citations

omitted). Moreover, subsequent "attempts to broaden the coverage of the anti-smoking statute
3l

Finally, even if arguendo it was determined that despite the Board's broad authority and the
Charter's specif,rc authorization to the Board to address chronic diseases (such as obesity), it was
determined that this one prong tipped in petitioners' favor, it is well established that merely
prevailing on one factor is insuff,rcient, See Boreali, Tl N.Y.2d atll; Festa, 145 A.D.2dat62;
Motor Vehicle Mfgs, Ass'n, 181 A.D,2d at 87-88.

3t

... similarly failed"; in fact, 40 bills

had been introduced and not one passed both houses, Id, at

7 (citations omitted;,32 The Boreali Court held that while it usually does not draw inferences
from legislative inaction, given the Legislature's repeated failure to reach agreement on how to
best regulate smoking prohibited the PHC from crafting its own solution to this difficult social

problem, 71 N.Y,2d at 13.33 No such history of legislative failure is present here. Petitioners
nevertheless contend that various proposals relating to sugary drinks -- as opposed to portion size

limits -- indicates a legislative disapproval of limiting portion sizes. Petitioners are wrong.

At the threshold,
multiple appellate cases,

because the Board exercises extraordinary powers as found by

it is not clear that consideration by the local legislative body of

proposed legislation would even be relevant to this component of the Boreali analysis

analysis is

to be applied at all). In any event, the City Council's

(if

such

proposals cited by the

petitioners are merely resolutions, which if passed would have simply expressed the sentiment of

the Council. See N.Y. Municipal Home Rule Law $ 2(9) (defining local law as

"A law (a)

adopted pursuant to this chapter or to other authorization of a state statute or charter by the
legislative body of a local government ,.. but shall not mean or include [al resolution .,. of the
legislative body ...." femphasis added]); Charter $ 32 ("all legislative action by the council shall
be by local law").

"

The First Department has noted that the Boreali Court "had in mind fthis] type of extensive

and repeated flegislative] considerations" and that the Boreali Court could "not have intended to
invalidate a regulation merely because the Legislature had, at some point, considered the same
subject matter." Festa, 145 A.D.2d at 63.

tt

Later cases, however, emphasize that "the failure of the Legislature to reach an agreement is
not an indication or 'indirect proof that the Legislature disapproved of such legislation but
evinces a legislative preference to yield to administrative expertise." McKinney v, Commissioner
of N.Y. State Dep't of Health, 15 Misc, 3d743,756 (Sup, Ct. Bronx Co.2007),afld,4l A.D.3d
252 Q'¡ Dep't 2007) (citations omitted),

32

Moreover, unlike Boreali where the legislature had already enacted legislation
and thereafter considered 40 bills on the same subject, none of the proposals before either the

City Council or the State Legislature was about portion size.sa In the City Council,

three

resolutions were introduced, none of which were voted on; none considered capping portion size.
See

New York City Council Resolution ("NYC Council Res.") No. 1265-2012 (calling on state

legislature to enact legislation that would add an excise tax on sugar sweetened beverages); NYC

Council Res. No. 1264-2012 (calling on the United States Food and Drug Administration to
require warning labels on sugar sweetened beverages); NYC Council Res. No. 0768-201I

(calling on the United States Department of Agriculture to authorize New York City to

add

certain sugary drinks to the list of prohibited goods for City residents who receive Food Stamp
assistance).

Similarly, various proposals were introduced in the State Legislature, none of
which were voted on; none considered limits on portion size.

Bill ("NY Assembly Bill"l No.

See

2011 New York Assemblv

10010 (to prohibit the sale of sugar sweetened beverages from

certain parts of government property); 2011 NY Assembly Bill No. 8812 (to prohibit display of

candy

or

sugared beverages

in

certain places

in

certain retail establishments); 2011 NY

Assembly Bill No. 843 (to impose additional tax on certain food and drink items, video games,
commercials, and movies); 2009 NY Assembly

Bill No, 10965 (to prohibit purchase of food

items Íhat are not nutritional with food stamp program coupons).

3a

Co-pate American Kennel Club. Inc, v, City of New York, Index No, 13584189 (Sup. Ct.
N,Y. Co. Sept, 19, 1989) (Petrs.' Exhibit Z) (detailing that three prior breed-specific bills which was the subject of the challenged provision -- were considered and rejected by the New
York City Council).

V.

The Board RelÍed on its Specialized Expertise in Public Health in Determining that
Sugary Drinks were a Significant Driver of the Obesity Epidemic, the Link between
Portion Size and Consumption and in Establishing the Parameters of The Portion
Cap Rule.
The fourth factor also favors the respondents, In Boreali, no one was disputing

that smoking was dangerous, and the Court held that no special expertise was needed by the
PHC. Here, the Department supported its proposal with evidence showing that sugary drinks
were a significant driver of the obesity epidemic. Indeed, in July 2012 petitioner American
Beverage Association submitted a compendium of literature that

it claimed

showed that sugary

drinks did not drive the obesity epidemic or contribute to chronic disease, The submitted
literature included some of the same studies that the Department cited in the Notice of Public

Hearing, Exhibit

D.

Sorting out these competing contentions and interpretations was hardly a

simple exercise that could be performed by a lay person. Rather, the specialized expertise of the

Board was required

to

analyze the scientific arguments made

by the Department and

opposing the proposal, including the size limitation and types

of

those

beverages that would be

covered by the portion cap. The Board did so, methodically considering each of the claims made

by

petitioner the American Beverage Association and

others. Specifically, the Board

Memorandum addressed claims that, among others, questioned the association between sugary

drinks and obesity, and between sugary drinks and chronic disease, claims that questioned the

link between portion size and consumption, and claims that questioned the effrcacy of the policy.
See

Exhibit"H," Board Memorandum.
For instance, in addressing the claims that questioned the association between

sugary drinks and obesity, the Board Memorandum noted that the "great weight of evidence ...

supports

a link

between sugary drinks and the obesity epidemic." Exhibit

"H,"

Board

Memorandum, at 3 (citations omitted). The Board Memorandum described a 2004 Harvard

34

University study of more than 50,000 women that showed that those "who increased their intake

of sugary drinks over a 4 year period had significantly larger increases in weight that those who
reduced their intake

of

sugary

drinks," Exhibit "H," Board

Memorandum, at

4

(citations

omitted). The Board Memorandum also noted the causal mechanism of the link between sugary
drinks and obesity, "namely that liquid food is interpreted differently by the body than solid food
and is less satiating

...

[which suggests] that individuals that consume sugary drinks do not

compensate for these calories by reducing their calorie intake elsewhere." Exhibit

Memorandum, at 4 (citations

"H," Board

omitted). As result, the nation's leading health organizations --

including the Centers for Disease Control and Prevention, the United States Department of
Agriculture, and the American Diabetes Association, among many others -- advocate for reduced
sugary drink consumption, Exhibit H, Board Memorandum at 4 (citations omitted).

The Board's expertise was also needed to evaluate research demonstrating a link
between portion size and consumption that some disputed. Research has shown that 'unit bias'

manifests in the "strong tendency to finish what is served, as that is the effective

Aff Tll 29 &

30: Exhibit H, Board Memorandum, at 5

accepted, numerous studies

--

conducted

unit."

Farly

&.6. The Department noted, and the Board

in a variety of settings with an array of food and

beverages -- consistently demonstrating that people eat more when offered larger portion sizes.
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POINT

II

THE LEGISLATURE'S DELEGATION

BROAD AUTHORITY TO

OF
THE

DEPARTMENT AND THE BOARD TO MAKE
REGULATIONS CONCERNING A WIDE
RANGE OF ISSUES AFFECTING PUBLIC
HEALTH DOES NOT VIOLATE THE
SEPARATION OF POWERS DOCTRINE.
Petitioners alternatively contend that Charter $$ 556 and 558 are unconstitutional
and violate the separation of po\ilers doctrine because the Legislature, through Charter $$ 556
and 558, has unlawfully delegated its legislative authority to respondents, the executive branch,

Since the Board's extraordinary powers, as described

in Point I,

originate

Century, they are protected under the State Constitution from the impact

in the

mid-l9th

of any modern

separation of powers analysis that would apply to the City Council (N.Y. Const., Art. IX, $3lbl)

and may

in fact be protected even from analysis of the delegation by the State Legislature,

Indeed, the appellate courts have gone so far as to say that the Sanitary Code, predecessor to the

Health Code, represents a "time-honored exception to the principle that there is to be no transfer

oftheauthorityoftheLegislature.,,@,288N.Y'|45,|47(1942):Peoplev'
V/eil, 286 A.D. 753,757

(l't Dep't 1955),

However, petitioners are in any event wrong in their

analysis of case law governing the delegation of legislative authority.

The constitutional principle of separation of powers requires that a broad grant of
authority by the legislative branch "be construed, whenever possible, so that it is no broader than

that which the separation of powers doctrine permits." Boreali, 71 N.Y.2d at

9.

While the

Legislature cannot pass on its law-making functions to other bodies, "there is no constitutional

prohibition against the delegation of power, with reasonable safeguards and standards, to
agency or commission to administer the law as enacted by the Legislature." Boreali,

7l N.Y.2d

at 10, In addition, "[t]he courts have recognized the necessity of some overlap among
36

an

the

branches of government as well as the great flexibility to be accorded the administrative official

in determining the methods for achieving the legislative mandates

.

, There need not be a

specihc and detailed legislative expression authorizing a particular administrative act as long

as

the basic policy decision has been made and articulated by the Legislature." McKinney v,
Commissioner of New York State Dep't of Health. l5 Misc. 3d743 , 753 (Sup. Ct.2007) (citing

Bourquin v. Cuomo, 85 N.Y.2d 781,784 (1995)). Indeed, courts have continuously upheld
delegations of authority that are circumscribed

in only the most general of terms,

See e,9.,

Boreali, 71 N.Y.2d at 9; Levine v, Whalen, 39 N.Y.2d 510, 515-16 (1976); Chiropractic Assn v.

Hilleboe, 12 N.Y,2d 109, 119-20 (1962). "That a legislative enactment

will be presumed

constitutional is an elementary but significant principal of law . , . While this presumption is
rebuttable, unconstitutionality must be

de

." Medical Socy.

of State of N.Y, v. Sobol,l92 A.D.2d78,81 (3d Dep't 1993) (emphasis added), "The party
having the burden of proving the invalidity of a statute must do so clearly and must overcome by
facts

judicially known or proved, not only the evidence sustaining constitutionality, but any

of facts which can be reasonably conceived to sustain
State of New

York,

17

it."

state

Gail Turner Nurses Agency. Inc. v.

Misc. 2d273,274 (Sup. Ct. N,Y, Co. 1959).

As noted above, the Legislature delegated the authority of protecting the public
health to the Department and the Board through Charter $$ 556 and 558, Pursuant to Charter
$ 556, the Department is charged

York.

with regulating all matters affecting health in the City of New

Specihcally, Charter $ 556(cX2) authorizes the Department to supervise the control of

chronic disease in the City of New York, and Charter $ 556(8) authorizes the Department to
supervise and regulate the City's food supply and food service establishments, In addition,
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Charter $$ 558(b) and (c) empower the Board to amend the Health Code and to include in it all
matters to which the Department's authority extends.

The Legislature's delegation of authority

in Charter $$ 556 and 558 to the

Department and the Board is constitutional. As noted above,

it is not always necessary that

legislation prescribe a specific action, and, "where it is difficult or impractical for the Legislature

to lay down a definite and comprehensive rule, a reasonable amount of discretion may

be

delegated to the administrative off,rcial." Levine, 39 N.Y.2d at 516. Because of the complexity

and difficulty

of the

issues involved

with supervising the control of chronic disease and

supervising and regulating the City's food supply and food service establishments, the
Legislature has delegated regulatory authority to the Department and the Board as they have the
specialized knowledge and expertise to effectively deal with such matters. Indeed, delegating
statutes such as Charter $$ 556 and 558 have continuously been upheld by the courts. See e,9.,

Boreali, 71 N.Y,2d at 9 (upholding Public Health Law $ 225(5)); Levine, 39 N.Y.2d at 515-16
(upholding a legislative delegation

to the

State Department

of

Health

to "provide for the

protection and promotion of the health of the inhabitants of the state."); Sullivan County Harness

Racing Assn.

v.

Glasser, 30 N.Y.2d 269, 277 (1972) (upholding the State Harness Racing

Commission's decision to condition the issuance of a horse racing license to the petitioner with
the proviso that there be no televising of its racing events where the Legislature "delegated to the

Commission very broad power to regulate the harness racing industry"); Chiropractic Assn, l2

N.Y.2d at ll9-20 (upholding Public Health Law $ 225(5)). Moreover, the New York

State

Court of Appeals has upheld the delegation of authority in Charter $ 558. See Grossman, 17
N.Y.2d at 350.
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Petitioners cite a number of cases in support of their contention that the legislative
delegation of authority in the Charter to respondents violates the separation of powers doctrine,

However, the cases cited by petitioners, even

if they could

be applied to the Board in light of

Blanchard and Weil, are factually distinguishable from the instant matter, as they involve
challenges

to an elected executive's

rule-making activities where there was no legislative

delegation of authority. See 94. Under 21 v. City of New York, 65 N.Y.2d 344 (1985) (holding

that the Mayor of the City of New York usurped the City Council's policy-making authority
where the City Council did not grant the Mayor the authority to implement by Executive Order

policies regarding employment discrimination on the basis of sexual orientation or affectional
62 N.Y.2d 422 (1984) (holding that the Mayor

Trade Ass'n v

preference);

of the City of New York usurped the City Council's policy-making authority where the City
Council did not grant the Mayor the authority to implement by Executive Order a program
mandating that a 10olo share of all construction contracts awarded by the City be given to locally
based enterprises),

Here,

in

contrast, petitioners concede that the Legislature has delegated the

authority to protect public health to the Department and the Board under Charter $$ 556 and 558.
See Petitioners' Memorandum

of Law in Support of the Petition at pages 35-37. However,

petitioners challenge this broad delegation as an unconstitutional delegation

authority.

See Petitioners'Memorandum

of

legislative

of Law in Support of the Petition atpage 41.

Such

challenges are not scrutinized by the Court in the same manner as challenges to actions taken by

the executive branch without any delegation

of authority. Indeed, the Court of

acknowledged this distinction in Boreali. In Boreali, the Court held as follows:

To be distinguished from the cases challenging

legislative
delegations of authority to administrative agencies are those cases
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Appeals

in which an elected

executive's rule-making activities are
challenged on the ground that the legislative policy-making
prerogative has been usurped, In such cases, we have had less
diff,rculty striking down executive fiats under the separation of
powers doctrine, presumably because the challenged actions
depended wholly on the executives' implied authority to enforce
the laws, rather than on an express legislative delegation of
authority (71 N.Y.2d at lI,fn.2).

The regulation at issue

in this case falls under the category of regulations

described by the Court in Boreali that are more difficult to strike down because the challenged

action depends on an express legislative delegation of authority. As noted above, a legislative
delegation of authority is presumed constitutional, and "[w]hile this presumption is rebuttable,
unconstitutionality must be demonstrated beyond a reasonable doubt," Medical Socy. of State of

N Y v.

So

192 A.D.2d

establish beyond

78,81 (3d Dep't 1993). As demonstrated above, petitioners cannot

a reasonable doubt that Charter $$ 556 and 558 are unconstitutional.

Accordingly, petitioners' request for declaratory judgment finding that the broad delegation of
authority within Charter $$ 556 and 558 violates the separation of powers doctrine must be
denied.

Moreover, the cases cited by petitioners in support of their argument that the
legislature may not grant an administrative agency rule-making authority without providing
sufhcient rules and principles for guidance do not assist them. The cases cited by petitioners are
distinguishable from the instant matter because they involve regulations that were implemented

without even a broad grant of legislative authority. See Packer Collegiate Inst. v. Univ. for State
of New York, 298 N.Y. 184, 189-90 (1948) (finding a state statute which empowered the State
Commissioner

of Education to register and license private schools under regulations to be

adopted by him to be unconstitutional where "the legislature did not specify, even in the most
general terms, what the subject matter of the regulations is to be," and where it was "impossible

40

to discover what authority was intended to be tumed over" (emphasis added)); Small v. Moss,
279

N.Y. 288,296 (1938) (holding that the Commissioner of Licenses of the City of New York's

denial of an application for approval of a site for a motion picture theater and for a license for its
operation on the ground that the erection and operation of a theater upon the specified site would
increase

traffic so much as to cause a dangerous condition to the public and general welfare was

unconstitutional where there was "nothing in the provisions of the charter itself which indicateldl
))

to confer such

(emphasis added))

Here, unlike in Packer and Small, the Legislature has made it clear in the Charter
as to what authority is

to be turned over to the Department and the Board, Because of

the

complexity and difficulty of the issues involved with supervising the control of chronic disease
and supervising and regulating the City's food supply and food service establishments, the
Legislature has delegated broad regulatory authority to the Department and the Board under
Charter $$ 556 and 558, as they have the specialized knowledge and expertise to effectively deal

with such matters. As noted above, broad delegating statutes, such as Charter $$ 556 and 558,
which authorize administrative agencies to make regulations concerning a wide range of issues
affecting the public health have continuously been upheld by the courts, See, e.g., Boreali,

71

N.Y.2d at 9; Levine, 39 N.Y.2d at 515-16; Sullivan County Harness Racing Assn,, 30 N.Y,2d at

277. Significantly, the Court of Appeals in Nicholas v. Kahn, 47 N.Y,2d24,31 (1979) held as
follows:

[I]t is not necessary that the Legislature supply administrative
officials with rigid formulas in fields where flexibility in the
adaptation of the legislative policy to infinitely variable conditions
constitute the very essence of the programs. Rather, the standards
prescribed by the Legislature are to be read in light of the
conditions in which they are to be applied , . . . Indeed, some areas
are simply incapable of statutory completion.

4l

Here, the Legislature declared its intent that there be a Department of Health and
a Board of Health

within the City of New York, and empowered the Board to amend the Health

Code and to include

in it all

matters

to which the Department's authority extends for

the

preservation and improvement of the public health. See Charter $ 558. To this end, the Board is
empowered to regulate all matters affecting public health in the City of New York, including

implementing methods

to supervise the control of chronic

disease and

to regulate the food

supply. See Charter $$ 556(c)Q) e 556(cX9). In delegating this power to the Department and
the Board, the Legislature refrained from enacting a rigid formula for the exercise of its agenda
to protect the public health, as such a task calls for specialized knowledge and expertise. Indeed,
Charter $ 553 requires that at least five of the members of the eleven-member Board must be
doctors of medicine and any non-physician members must hold at least a masters degree in
"environmental, biological, veterinary, physical, or behavioral health or science, or rehabilitative
science or in a related

field." In addition, all members

must have at least ten years of pertinent

experience.

The Legislature could not have foreseen at the time the challenged delegating
provisions were enacted the specific need for regulations concerning portion caps for sugary
beverages

to fight obesity and chronic diseases. Similarly, the Legislature could not have

foreseen the need

for regulations requiring the reporting of tuberculosis cases, regulations

limiting the use of lead-based paint in the interior of the City's residential premises, regulations
requiring the fluoridation of the municipal water system, regulations phasing out the use of
artif,rcial trans fat in food service establishments, and regulations requiring restaurant chains to

post calorie information on menus and menu boards. Thus, the Legislature has granted

flexibility to the Department and the Board in light of the endless variety and complexity of
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public health issues that continue to arise in the City of New York. Such a broad delegation of
power to a body of experts is constitutional. See Broidrick v. Lindsay, 39 N,Y.2d 641, 646
(1976) (holding that "[w]here it is impracticable for the legislative body to fix specific standards

for enforcement without destroying the flexibility necessary to meet the variety of circumstances

likely to be encountered in carrying out the legislative will, broad flexibility in determining the
proper methods of enforcement will be sustained.").

POINT

III

THE BOARD'S ADOPTION OF

THE
PORTION CAP RULE WAS RATIONAL AND
REASONABLE AND NEITHER ARBITRARY
NOR CAPRICIOUS.

It should be noted at the outset that the Board, as described in Point I, is entitled
to considerable deference that would go well beyond the deference afforded to an ordinary
administrative agency. Nevertheless,

it

satisfies the standards that would be applied to such an

agency. "The standard for judicial review of an administrative regulation is whether

the

regulation has a rational basis and is not unreasonable, arbitrary or capricious."35 Matter of
Cnnsnlatinn Nrrrsinø FI

Inc. v Cntnrn'r Nerv Ynrk Sfnte f)entf of Healt h 8s N.Y,2d 326,

331 (1995) (citations omitted). The arbitrary and capricious standard is not a demanding one.
Essentially, it requires only that the challenged determination be reasonable and supported by the
record taken as a whole. As to whether a determination can be deemed arbitrary or capricious,
the Court of Appeals stated in

v. Board of Ed

34 N.Y,2d

222,23| (1974): "Arbitrary

action is without sound basis in reason and is generally taken without regard to the facts."

35

Section 7803 of the CPLR provides for very limited judicial review of administrative actions:
"The only questions that may be raised in a proceeding under this article are: .,, 3. whether a
determination was . . . arbitrary and capricious or an abuse of discretion . . . "

43

In reviewing the rationality of an agency's determination, the court

does not

examine the facts de novo to reach an independent determination. Marsh v. Hanley, 50 A.D.2d
687 (3d Dep't I975). Indeed, the court "may not substitute its own judgment of the evidence for
that of the administrative agency, but should review the whole record to determine whether there

exists a rational basis

to

support the findings upon which the agency's determination is

predicated." Purdy v. Kreisberg, 47 NJ.2d 354,358 (1979). See also Flacke v. Onondaga

Landfill Sys.,69 N.Y.2d 355,363 (1987); 300 Gramatan Ave. Assocs. v.

State

Rights, 45 N.y.2d !76, tS2 (1978); Pell v. Bd. of Educ., 34 N,Y.2d at 231;

Div. of Human

If the acts of the

govemmental entity find ample support in the recotd, its determination is conclusive.36 See

Cohen

v.

State

of New York 2 A,D.3d 522, 525 (2d Dep't 2003). And in reviewing

a

determination that turns on the exercise of discretion, "the courts cannot interfere unless there is

no rational basis for the exercise of discretion or the action complained of is 'arbitrary or
capricious."' Pell,34 N.Y.2d at230-31. Thus, the question before the Court in an Article
proceeding

78

"is to determine, upon the proof before the administrative agency, whether the

determination had a rational basis in the record or \ /as arbitrary and capricious." Fanelli v. N.Y,

City Conciliation & Appeals Bd., 90 A.D.2d 756,757 (1st Dep't 1982) (citations omitted).
Moreover, an "administrative agency's exercise

of its rule-making

powers is

accorded a high degree of judicial deference, especially when the agency acts in the area of its

particular expertise."37 Consolation Nursing Homes, 85 N,Y.2d at 331 (citations omitted),
36

Similarly, "in reviewing administrative determinations, a court may not overturn an agency's
decision merely because it would have reached a contrary conclusion (1 N.Y. Jur.,
Administrative Law, $197, pp.643-648)." Sullivan County Harness Racing Assoc. v, Glasser,
30 N.Y.2d 269,278 (1972).
37

An agency exercising its statutory authority is presumed to have developed an expertise and
judgment that requires the courts to accept the agency judgment, if not unreasonable, Lynbrook
ons Bd.. 48 N.Y.2d 398 ,404 (1979). When matters of
Public Employment
v.N
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Consequently, a party that seeks to invalidate a regulation has "the heavy burden of showing that

the regulation is unreasonable and unsupported by any evidence." Id. at 331-32 (emphasis
added, citations omitted).

The record considered by the Board -- including the original proposal, the raft

of

comments both made at the public hearing and submitted to the Department, the Department's

summary and response to these comments, and the notice of adoption -- establish that Board's
adoption of the Portion Cap Rule had a rational basis, and was neither unreasonable, arbitrary or

capricious. More specifically, this enormous record establishes that there is an obesity epidemic
among New York City residents: more than half

of New York City adults are obese or

overweight,and more than 20 percent of the City's public school children are obese. Exhibit

"K," Notice of Adoption

at 2 (citations omitted). The effects of obesity can be devastating:

it is a

risk factor for heart disease, cancer and diabetes. Indeed, obese adults are almost three times
more likely to develop diabetes than those who are at a healthy weight, And childhood obesity
also leads to serious health consequences, such as cardiovascular disease and increased mortality.

Remarkably, due to obesity, "today's children may have a shorter

life

expectancy than their

parents. Id. (citations omitted).
The enormous record before the Board also established that sugary drinks are a
leading driver in the obesity epidemic, As noted in the Notice of Adoption, in comparison to 30
years ago, Americans consume an additional200 to 300 calories per day, "with the largest single
increase due to sugary drinks," Id. (citations omitted). And sugary "drinks are also the largest

specialized knowledge or judgment are entrusted to an agency or board, the court may not
substitute its own judgment. Antell v. Bd. of Ed., 21 Misc. 2d lI9, 125, (Sup. Ct. N,Y. Co.,
Special Term, 1959), afÎd, 10 A,D.2d 699 (lst Dep't 1960). Thus, a "presumption of regularity
attends to the action of the fagency], and it is incumbent upon the petitioner to overcome that
presumption and establish the action to have been without reasonable foundation," Kayfield
Constr. Corp. v. Morris, l5 A.D.2d 373,379 (1st Dep't 1962).
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source of added sugar in the average American's diet, comprising nearly 43Yo of added sugar

intake." Id. (citations omitted), Indeed,

a 20 ounce sugary

drink can contain the equivalent of l6

sugar packets; such drinks have been associated with long term weight gain in both adults and

children. Id. (citations omitted).

New Yorkers are consuming vast quantities of sugary drinks. In low-income
neighborhoods many residents "report drinking 4 or more sugary drinks

daily." Id,

(citations

omitted). And nearly half of New York City children between the ages of six and twelve
consume more than one sugary drink per day, and 26 percent of public high school students
consume two or more sugary drinks per day. Id. (citations omitted).
The record before the Board also provided a reasonable basis for its determination

to establish portion caps for sugary drinks. Specifically, numerous "studies -- conducted in

a

variety of settings with an array of food and beverages -- consistently demonstrate that people eat

more when offered larger portion sizes," Exhibit "H," Board Memorandum, at 5 (citations

omitted). Moreover, people typically underestimate the calorie content of large servings. Id.

at

5-6 (citations omitted). In addition to consuming more when offered larger portions, the Board
Memorandum noted a study that found "people did not compensate for their additional beverage
intake by consuming less food, indicating that consuming large, calorie dense sugary drinks with
meals can and does lead to excess calorie intake." Id. at 5 (citations omitted).

Finally, the record before the Board establishes that it had

a

rational basis to set a

portion cap even though people could still purchase two or more beverages from a food service
establishment, such establishments would not be barred from offering free refills and people
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could purchase larger beverages from a retail outlet that was not a food service establishment,3s
As to the argument that people will not frequent food service establishments because they could

obtain large beverages at retail outlets, the Board discounted that possibility, Specifically, the

Board Memorandum noted that convenience and one-stop shopping are "well established
paradigms

in food purchasing behavior." Exhibit "H," Board Memorandum, at 9 (citations

omitted). The Board Memorandum also noted that "the majority of refrigerated beverages sold

in pharmacies and bodegas tend to be 20 ounces or smaller" and that it was "improbable that
consumers would seek out an alternative retailer for four more ounces of a sugary beverage." Id.

The Board Memorandum also concluded that patterns

"of

human behavior indicate that

consumers overwhelmingly gravitate towards the default option" and that with the adoption

the Portion Cap Rule consumers "intent upon consuming more than
make conscious decisions to do

of

l6 ounces would have to

so." Exhibit "H," Board Memorandum, at 6 (citations omitted).

As an Assistant Professor of Medicine and Health Policy at New York University of Medicine
stated: "'We know that convenience drives many food purchases, particularly fast food purchases,

If it becomes harder to carry two or more cups, people will be less likely to do so." Exhibit "H,"
Board Memorandum, at 6.
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Moreover, it is well established that regulations do not have to address every facet of a
problem (such as the multi-faceted issues raised by the obesity epidemic). N,Y. State Health
Facilities Ass'n v. Axelrod,TT N.Y.2d340,350 (1991) (regulations not irrational even though
they only required new nursing homes to admit a certain percentage of Medicaid patients).
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CONCLUSION

For the reasons stated above and in the accompanying Verified Answer,
petition should be denied and this proceeding should be dismissed,
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