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Plaintiff Jay Wexler (“Plaintiff”), individually and derivatively on behalf of
the Rye Select Broad Market Prime Fund, L.P., alleges the following based upon
the investigation of Plaintiff’s counsel, which included, among other things, an
exclusive interview with Bernard Madoff on July 28, 2009 at the federal prison in
Butner, North Carolina, interviews with other individuals with knowledge of the
events alleged herein, a review of public documents, including court filings by the
United States Securities and Exchange Commission (“SEC”) and the Trustee
Irving Picard, news reports, and other information and documents provided to
Plaintiff. Plaintiff believes that substantial evidentiary support exists for the
allegations set forth herein. All of the allegations herein are based upon
information and belief after an extensive investigation except as to those
allegations regarding Plaintiff which are made upon knowledge.
I.
INTRODUCTION
1.

On December 11, 2008, Bernard Lawrence Madoff (“Madoff”)

admitted to perpetrating one of the largest financial frauds in United States history
and surrendered himself to authorities. That day, Madoff admitted that his
business, Bernard L. Madoff Investment Securities LLC (“BMIS”), was a Ponzi
scheme and that he had been cheating investors for decades, paying off fabricated
1

profits to original investors with new money he and his fellow co-conspirators
were able to fraudulently obtain from new investors. Eleven days earlier, BMIS
had informed over 4,800 clients that it had approximately $64.5 billion in assets.
This was a fiction as the reality was that BMIS had been insolvent for years.
According to statements made by Madoff to his employees, he had only $200-300
million left and that prior to surrendering to the authorities, he intended to give
that money to selected employees, family and friends.
2.

On the day he was arrested, Madoff admitted that there “is no

innocent explanation” for his fraudulent conduct. According to the SEC, when
Madoff turned himself in to the authorities, he told two employees at BMIS that he
was “finished,” that he had “absolutely nothing,” that it was “all just one big lie,”
and that BMIS was “basically, a giant Ponzi scheme.” Madoff confessed that his
firm, BMIS, had been insolvent for years and estimated the losses from his fraud
to be at least $50 billion. According to the Trustee of BMIS, almost $170 billion
flowed through BMIS over the last twenty years. At the time of his arrest, the
Federal Bureau of Investigation (“FBI”), the Securities and Exchange Commission
(“SEC”) and Financial Industry Regulatory Authority (“FINRA”) had closed off
Madoff’s offices to begin the long process of unraveling the decades-long fraud

2

committed by Madoff and his fellow co-conspirators. The Madoff fraud is alleged
to be the largest investor fraud ever committed in the United States.
3.

This fraud was not accomplished in isolation. The size and scope of

the fraud necessitated the cooperation and assistance of many individuals and
institutions who either knowingly or with willful blindness participated in the
fraud. Conspiring with Madoff was a highly profitable venture. Madoff’s family,
many of whom held senior positions at BMIS, reaped enormous benefits from the
fraud, treating investor monies as a personal family bank account. BMIS senior
employees, including Madoff’s lieutenant, Frank DiPascali, also profited greatly
from participating in the fraud. Madoff feeder fund managers capitalized on the
“Madoff mystique”, obtaining hundreds of millions of dollars in fees from
investors for essentially doing nothing besides handing the money to Madoff and
BMIS after conducting zero due diligence. The financial institutions, including JP
Morgan Chase and The Bank of New York Mellon (“BNY”), were the custodians
of key Madoff bank accounts, sold Madoff structured notes, administered Madoff
feeder funds and helped ship Madoff money between New York and London.
Over the years, BMIS had become so interconnected on Wall Street that many
individuals and entities, including the Defendants here, profited greatly from the
fraud and willfully chose to participate in it.
3

4.

On June 29, 2009, District Court Judge Denny Chin of the Southern

District of New York sentenced Madoff to 150 years in prison, calling Madoff’s
actions “extraordinarily evil.” Judge Chin concluded: “This kind of irresponsible
manipulation of the system is not merely a bloodless financial crime that takes
place just on paper, but it is instead . . . one that takes a staggering human toll.”
5.

In July 2009, Madoff was transferred to Federal Butner Correctional

Complex outside Raleigh, North Carolina. Rather than spending time on private
planes or his yachts, or residing in his luxury apartment in Manhattan, his
Montauk, Long Island and Palm Beach mansions, or his property in Cap d’Antibe,
France, Madoff now shares a cell with a 21-year old inmate convicted of drug
crimes. Madoff sleeps in the lower bunk and he eats pizza cooked by an inmate
convicted of child molestation. His recreation consists of walking around the
prison track at night. He now spends time with former Colombo crime family boss
Carmine Persico and Jonathan Pollard, who was convicted of spying for Israel.
Most of his fellow inmates are in prison for drug crimes or sex crimes and Madoff
will spend the rest of his life in prison with them.

4

© Associated Press

Madoff’s Yacht “The Bull” - purchased for $7.5 million

© Newsday / Karin Wiles Stabile

Madoff’s Montauk Beach House - 3,014 square feet
5

© WENN.com

Madoff’s New York City Penthouse - 4,000 square feet

© Associated Press / J Pat Carter

Madoff’s Palm Beach Home - 8,700 square feet

6

© Bloomberg News/ Serge Henri

Madoff’s French Riviera Apartment - 1,300 square feet
6.

At his sentencing, Madoff said few words and he has consistently

taken the position that he acted alone. Due to the sophistication and scope of the
fraud, this is an impossibility. For example, Madoff has stated that Defendant
Frank DiPascali, his senior lieutenant at BMIS, had no knowledge of the Ponzi
scheme. Madoff made this statement even though it was known by that time that
DiPascali was talking with the FBI. On August 11, 2009, DiPascali pleaded guilty
to ten criminal charges relating to the Madoff Ponzi scheme.
7.

The Palm Restaurant in East Hampton, New York was frequented by

Madoff over the last 20 years. Madoff always sat in a highly visible section of the

7

restaurant where he was surrounded by well-wishers and other individuals
expressing their desire to invest with Madoff. Madoff used the prestigious Palm
Restaurant not only as a location for recruiting new investors, but also to maintain
his public image as a highly successful but inaccessible investment genius.
8.

In the final months of 2008, several of Madoff’s closest friends,

family and supporters allegedly learned about the dire situation at BMIS and
became afraid for their own fortunes and began formulating a plan for
withdrawing their own monies from BMIS at the expense of other investors.
9.

Madoff’s family, a number of senior BMIS employees, Madoff feeder

funds, financial advisors, financial institutions, accountants and other
professionals who worked with Madoff either knew of the fraud or consciously
disregarded multiple “red flags” of the Madoff fraud, as described in detail later.
At the same time, these individuals and institutions were reaping enormous
financial rewards from the Madoff fraud. After participating in the fraud for
decades, it simply became easier to enjoy the benefits of hundreds of millions of
dollars of unlawful gains without considering the devastating impact such a fraud
would have on thousands of innocent investors.
10.

The fraud was simple but required the active participation of

numerous industry professionals to make it work: Madoff manufactured an “air of
8

mystique” around BMIS, his investment hedge fund, by promising extremely high
returns that could be delivered consistently through good or bad economic times.
Madoff created that “mystique” by pretending to be selective in whom he allowed
to become an investor in BMIS. In that way, individual investors would not
question either Madoff or his feeder fund managers about how those returns were
achieved. Primarily through several feeder funds that collaborated with Madoff in
the scheme, Madoff solicited monies from a wide range of investors, including
charities, celebrities, independently wealthy individuals and ordinary investors.
This does not include the thousands of individual investors that Madoff and BMIS
had themselves obtained over the years. However, without the feeder funds and
sub-feeder funds (funds who placed money into a Madoff feeder fund), Madoff’s
Ponzi was unsustainable.
11.

The methodology allegedly used by Madoff and BMIS in order to

deliver these high, consistent returns was a proprietary trading strategy that was
opaquely referred to as the “split strike conversion” strategy. This strategy was
kept intentionally vague in order to maintain the “Madoff mystique” and because,
in reality, there was no actual investment strategy being implemented.
12.

For decades, Madoff did not purchase a single security – a fact that

could have been easily verified by industry professionals. Madoff directed his
9

fraud from the 17th floor of the “Lipstick Building” in New York, located at 885
Third Avenue, where the fictional account statements and other trade documents
were generated. In particular, the Defendants in this case were in a unique
position to ascertain, through minimal investigation, that Madoff had never
purchased a single security, a piece of evidence that would have unraveled his
multibillion dollar scam. Instead, many industrial professionals, including the
Defendants described herein, became collaborators and co-conspirators in
Madoff’s financial fraud. When they were obligated to conduct due diligence,
they instead lied to investors, claiming that they had done a thorough investigation
of BMIS, giving comfort to individuals, such as the Plaintiff.
13.

Not only did the Defendants fail to conduct due diligence, some of

them, such as Tremont Group Holdings, brought new investors and new money to
BMIS in order to continue financing the Ponzi scheme. Tremont brought in
billions of dollars for BMIS and Madoff and in exchange received hundreds of
millions of dollars in investment advisor fees. Tremont was BMIS’ second-largest
investor, behind only Fairfield Greenwich Advisors. Without Tremont and other
Madoff feeder funds, the Madoff scandal could not have lasted as long as it did.

10

14.

In order to successfully execute this multibillion dollar financial

scam, Madoff and BMIS also required the cooperation of major financial
institutions. As Madoff received money from investors, he deposited it in a
JP Morgan Chase account (the “703 Account,” which refers to the last three digits
of the account) and spent it; he also paid it out to other investors who requested
withdrawals. According to the SEC, “[t]he 703 Account was nothing more than a
slush fund.” Madoff occasionally used a portion of these funds to buy U.S.
Treasuries and other short-term paper until it was needed to fund investor
redemptions, finance BMIS’ broker-dealer operations, or to pay for the personal
needs of Madoff, his family and his close associates. Madoff also channeled a
significant portion of that money - including at least $250 million in the last three
years - through Europe and back to BMIS’ broker-dealer arm in New York,
claiming it was commissions from investing in Europe. These transfers primarily
went through Madoff Securities International, Ltd. (“MSIL”), Madoff’s London
operation. These money transfers violated United States money laundering laws
and allowed Madoff and his co-conspirators to conceal the nature of the Ponzi
scheme. In the final few years of Madoff’s scam, MSIL became an increasingly
important part of the Ponzi scheme, both as a means of shielding from regulators
and investigators the fact that no securities were actually being traded, but also to
11

allow Madoff family members and others to embezzle money for personal use
without attracting attention.
15.

Madoff has claimed that he knew, starting in the early 2000s, that it

was only a matter of time before his Ponzi scheme was discovered. Any attempt to
obtain confirmation regarding security transactions would reveal that no security
trading had actually occurred.
16.

In January of 2004, Bernie Madoff and his brother, Peter Madoff

organized a Swiss ski trip sponsored by the National Stock Exchange. This ski
trip was both a reward for participating in the fraud and to discuss how to continue
expanding the scheme. Amongst the guests on the trip were Dr. Herschel Flax, the
brother of MSIL director Leon Flax. The family of top BMIS consultants, Alvin J.
Delaire, Jr. and Michael Engler, were on the trip, as was Defendant Paul J.
Konigsberg, a senior tax partner at Konigsberg Wolf & Co. and a long-time
business partner of Madoff. Konigsberg helped Madoff open the MSIL office in
London in 1983 and Konigsberg and Madoff recommended clients to each other.
17.

The turning point in the Madoff Ponzi scheme came in May of 2006

when Madoff was convinced that he would be caught after an interview with the
SEC. On Friday, May 19, 2006, Madoff was interviewed by a team from the SEC,
during which time he provided testimony under oath. The questions were
12

confrontational and the atmosphere intimidating. One of the examiners wore the
SEC enforcement jacket during the interview, not the type of outfit usually worn
in a friendly interview or deposition. At the end of the interview, which lasted for
most of the day and during which Madoff admits he repeatedly lied, the
interviewers asked him where his securities were held. Madoff had been lying all
day and quickly replied, “The Depository Trust Corporation.” At that point,
according to Madoff, the SEC had their hand on the door. The SEC only had to
open the door to find the dead body, i.e., the fraud. Madoff left the examination
thinking that his scam had been uncovered and that he would be closed down that
Monday. However, Monday came and went as did the rest of the week and then
the months and years passed without detection. As has now been admitted by the
SEC, it never checked with the Depository Trust Corporation.
18.

In the aftermath of his May 2006 interview with the SEC, Madoff

decided to shift his fictional securities trading operation from the United States to
London. At that time, Madoff began to enlargen the role of his London office so
that he could make it appear that security transactions were executed by the
London office rather than domestically. The London office became the hub of the
scheme, a place where money could be sent to be laundered and used to purchase

13

extravagant luxuries for Madoff and his family. During his guilty plea on March
12, 2009, Madoff explained:
In more recent years, I used yet another method to conceal my fraud.
I wired money between the United States and the United Kingdom to
make it appear as though there were actual securities transactions
executed on behalf of my investment advisory clients. Specifically, I
had money transferred from the U.S. bank account of my investment
advisory business to the London bank account of Madoff Securities
International Ltd., a United Kingdom corporation that was an affiliate
of my business in New York. Madoff Securities International Ltd.
was principally engaged in proprietary trading and was a legitimate,
honestly run and operated business. Nevertheless to support my false
claim that I purchased and sold securities for my investment advisory
clients in European markets, I caused money from the bank account
of my fraudulent advisory business, located here in Manhattan, to be
wire transferred to the London bank account of Madoff Securities
International Limited (“MSIL”).
There were also times in recent years when I had money, which had
originated in the New York Chase Manhattan bank account of my
investment advisory business, transferred from the London bank
account of Madoff Securities International Ltd. to the Bank of New
York operating bank account of my firm’s legitimate proprietary and
marketing making business. That Bank of New York account was
located in New York. I did this as a way of ensuring that the
expenses associated with the operation of the fraudulent investment
advisory business would not be paid from the operations of the
legitimate proprietary trading and market making business.
19.

As with all of Madoff’s statements, this statement is a mixture of

truths, lies and half-truths. To the outside world, MSIL was a legitimate business

14

located at 12 Berkeley Street in the fashionable Mayfair district of London as the
following picture demonstrates:

20.

The truth was that MSIL (London) was being used and manipulated

by Madoff and his co-conspirators to create the illusion of securities transactions
and to launder money through international banking transfers. Madoff and his coconspirators, with the knowing and substantial assistance of JP Morgan and BNY,
used MSIL to transfer monies between New York and London. The London office
was simply a shell entity that allowed Madoff to embezzle investor monies for
personal use and to conceal information that would allow Madoff and his co15

conspirators to run the Ponzi scheme undetected. The books and records of the
London operation showed numerous related party transactions and other
suspicious activity which had no business purpose. The London records also
showed transfers of large amounts of money between accounts, also for no
apparent business purpose.
21.

Madoff admitted that he accomplished his fraud with a lot of smoke

and mirrors because no one either asked basic questions about his operation or if
they did ask questions and Madoff refused to answer, they acted as if Madoff had
provided satisfactory information. According to the SEC, in the aftermath of
Madoff’s confession, it took only a few days and a phone call to the Depository
Trust Corporation to confirm that Madoff had never traded in any securities.
Anyone doing professional due diligence could have ascertained these facts
simply by seeking proof of a depository, transfer agent, or where his securities
were held.
22.

The scope of the Madoff fraud is enormous, with losses to investors

in the billions. This fraud has had a devastating impact on its victims, wiping out
the savings of hundreds of investors, many of them retirees, including the
plaintiffs who have brought suit.
23.

Madoff’s statements, the SEC reports, filings by the Trustee Irving

Picard, and other documents which have been made public since Madoff’s
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confession demonstrate that the Defendants sued herein, including the BMIS
employees and other professionals charged with performing due diligence or
audits of investments into BMIS, either knew of the fraud or willfully turned a
blind eye to the true facts. Due to the number of “red flags” present, the
tremendous financial benefits obtained from collaborating with Madoff and the
purported sophistication and experience of these Defendants, the Defendants
either knew or willfully ignored the true facts by participating in the Madoff fraud.
24.

There were numerous “red flags” that the Defendants had direct

knowledge of or consciously chose to disregard. See The Lautenberg Foundation
v. Peter Madoff, 2009 U.S. Dist. LEXIS 82084 (D.N.J. 2009) (Sept. 9, 2009);
Fraternity Fund Ltd. v. Beacon Hill Asset Mgmt, LLC, 479 F.Supp.2d 349
(S.D.N.Y. 2007); Cromer Fin. Ltd. v. Berger, 2003 U.S. Dist. LEXIS 10554
(S.D.N.Y. 2003) (June 23, 2003) (willful blindness establishes actual knowledge).
A serious probe or investigation of Madoff or BMIS by the industry professionals
responsible for protecting innocent investors, such as Plaintiff, would have
detected the fraud. At a minimum, they would not have lied about the due
diligence they allegedly performed.
25.

Despite these indications of fraud and many more, detailed below,

Defendants continued to substantially assist Madoff in the fraud. Without the acts
of the Defendants sued herein, the fraud could not have occurred.
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26.

Plaintiff is a Limited Partner of the Rye Select Broad Market Prime

Fund, L.P. As a result of the wrongful acts of the Defendants, as alleged herein,
Plaintiff suffered serious financial losses. This lawsuit seeks compensation for the
losses caused to Plaintiff, individually, and also for the losses caused to the Rye
Select Broad Market Prime Fund, L.P., which is in the millions of dollars.
II.
JURISDICTION AND VENUE
27.

Defendants, and each of them, are subject to the jurisdiction of this

Court by virtue of their business dealings and transactions in New York, by having
caused injuries through their acts and omissions within this County and
throughout the State of New York.
28.

Plaintiff’s damages exceed this Court’s jurisdictional minimum.

29.

Each Defendant has sufficient minimum contacts with New York to

make the exercise of jurisdiction over each Defendant by New York courts
consistent with traditional notions of fair play and substantial justice. Each
Defendant transacts business, has an agent, and/or is found within the State of
New York, County of New York. The unlawful conduct alleged in this complaint
was carried out and caused injury in the State of New York, County of New York.
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30.

Venue is proper in New York County because Defendants’ liability

arises, at least in part, from conduct in this County of the State of New York.
III.
PARTIES
A.

PLAINTIFF
31.

Plaintiff Jay Wexler (“Wexler” or “Plaintiff”), an individual and

citizen of New York, invested hundreds of thousands of dollars in Rye Select
Broad Market Prime Fund, L.P. in 2007 and 2008. Rye Select Broad Market
Prime Fund, L.P. was managed by Tremont Partners, Inc.
32.

Plaintiff brings this action on his own behalf for fraud, negligent

misrepresentation, conversion and unjust enrichment, and derivatively for
professional negligence, breach of fiduciary duty, and fraud for the benefit of the
Rye Select Broad Market Prime Fund, L.P. and its Limited Partners, whose monies
were invested in BMIS.
33.

Plaintiff is, and at all relevant times was, a Limited Partner in the Rye

Select Broad Market Prime Fund, L.P. and has standing to bring his claims on a
derivative basis.
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34.

Plaintiff will adequately and fairly represent the interests of the Rye

Select Broad Market Prime Fund, L.P. and its Limited Partners in enforcing and
prosecuting its rights.
35.

As a result of the facts set forth herein, Plaintiff has not made any

demand on the General Partner, Tremont Partners, Inc., to institute this action.
Such demand is excused because making a demand would be a futile and useless
act because the General Partner is incapable of making an independent and
disinterested decision to institute and vigorously prosecute this action. The
General Partner was one of the entities that committed the wrongful acts
complained of herein. The General Partner made material misrepresentations to its
Limited Partners, committed professional negligence and breached its fiduciary
duties to the Limited Partners of Rye Select Broad Market Prime Fund, L.P. As
detailed herein, Tremont’s management and board were active participants in the
Madoff fraud and aided and abetted the fraud. The General Partners either had
knowledge of the fraud or acted with conscious disregard of the truth.
36.

Due to the numerous “red flags” that Tremont was aware of and the

significant financial benefits Tremont obtained as a Madoff co-conspirator, it is
evident that Tremont committed illegal and wrongful acts against the Limited
Partners of Rye Select Broad Market Prime Fund, L.P. In a December 12, 2008
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letter to its investors, the Rye Investment Management, essentially Tremont, wrote
that, “our level of anger and dismay over the apparent betrayal by Mr. Madoff and
his organization of his 14-year relationship with Tremont is immeasurable.” It is
evident that Tremont refuses to acknowledge responsibility for its own failures
and wrongdoing in this scam.
37.

Tremont had conducted no due diligence in this matter, obtaining no

confirmation or verification of the actual trading that BMIS allegedly engaged in.
Besides general statements regarding Madoff’s investment strategy, Tremont
conducted no independent review or analysis of his “split strike conversion”
strategy. Tremont knew of Madoff’s refusal to permit any outside due diligence of
his operations, a major red flag. Moreover, Sandra Manzke, the founder and
former CEO of Tremont, and Robert Schulman, the CEO and chairman emeritus of
Tremont through July 2008, were both Madoff insiders who received significant
personal benefits from participating in the Madoff fraud. As such, it is impossible
for Tremont to act in the best interests of the Limited Partners, excusing the
necessity of first making a demand on Tremont to bring this claim.
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B.

DEFENDANTS
1.

Tremont Entity Defendants

38.

Tremont Group Holdings, Inc. (“Tremont Group”), formed in

1984, is a hedge-fund firm owned by OppenheimerFunds, Inc. In a 2007 Press
Release, it stated that it is recognized worldwide as an established leader in the
investment management of fund of hedge fund investment products and multimanager portfolios. Tremont Group is a Delaware corporation with its corporate
headquarters located at 555 Theodore Fremd Avenue, Rye, NY 10580.
39.

Tremont Partners, Inc. (“Tremont Partners”) is the General

Partner and investment manager of the Rye Select Broad Market Prime Fund.
Through sub-advisory agreements, Tremont Partners managed several of the
discretionary Rye Select funds, including the Rye Select Broad Market Prime
Fund. Plaintiff invested in the Rye Select Broad Market Prime Fund. In its role as
the General Partner and investment manager of the Rye Select Broad Market
Prime Fund, Tremont Partners owed a fiduciary duty to the partnership and to the
Limited Partner. Tremont Partners made material misrepresentations to its
Limited Partners and breached its fiduciary duties when it invested a substantial
sum of its investor’s monies with Madoff and BMIS without conducting even
minimal due diligence. Tremont Partners is a Connecticut corporation with its
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headquarters at 555 Theodore Fremd Avenue, Rye, NY 10580 and is a part of the
Tremont Group.
40.

Tremont Capital Management, Inc. (“Tremont Capital”), is the

flagship fund of the hedge fund division of the Tremont Group organization and
Tremont Partners, Inc. is a wholly owned subsidiary. The Tremont Group is
owned by Oppenheimer Acquisition Corporation (“Oppenheimer”), the parent
corporation of OppenheimerFunds, Inc., one of the largest investment and asset
management companies in the world.
41.

According to its website, Tremont has been at the forefront in setting

the standard in the industry for hedge fund investment management. Tremont’s
claim that it had developed effective investment strategies and engaged in
thorough and careful investment manager oversight and due diligence provided
Madoff and BMIS with an extra layer of legitimacy by giving investors the false
impression that Tremont had carefully vetted Madoff and BMIS. Tremont Group
offers to sophisticated investors, through its Rye Investment Management
platform, a line of select, single manager investment products. One of those
products is the Rye Select Broad Market Prime Fund that Plaintiff invested in.
42.

Several of the Rye Select funds were audited by KPMG LLP, the

United States member firm of KPMG International. According to the Rye Select
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Broad Market Prime Fund Private Placement Memorandum, KPMG LLP served as
the independent auditor for the Partnership. In total, these Rye Select Funds had
approximately $2.37 billion invested with Madoff and BMIS. Tremont Group also
invested other funds with Madoff and BMIS. Tremont Group’s clients had an
exposure of $3.3 billion in Madoff and BMIS, constituting over 50% of the total
assets of the Tremont Group. This heavy exposure to a single investment
manager contradicted assertions by Tremont Group that it had a diverse and
conservative investment approach and thoroughly reviewed and analyzed the
investment managers it did business with. Tremont Capital itself invested an
additional $200 million, approximately 7.0% of its $2.9 billion in total assets, with
Madoff and BMIS.
43.

There is a sufficient unity of interest and ownership between Tremont

Partners, Inc., Tremont Group Holdings, Inc. and Tremont Capital Management,
Inc. such that the acts of one are for the benefit and can be imputed as the acts of
the other. Tremont Partners, Inc., Tremont Group Holdings, Inc. and Tremont
Capital Management Inc. will hereinafter be collectively referred to as “Tremont.”
These Tremont Defendants were also acting as the agents, servants, employees
and/or representatives of each other within the course and scope of their agency
and employment, and with the knowledge and permission of these other Tremont
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Defendants. The Tremont Defendants are each headquartered in New York at 555
Theodore Fremd Avenue, Rye, NY 10580.
2.

Oppenheimer and Massachusetts Mutual Life Insurance

44.

Oppenheimer Acquisition Corporation (“Oppenheimer”) is a

Delaware corporation headquartered in New York, NY. In 2001, Oppenheimer
purchased Tremont Group after purportedly conducting a due diligence review of
the company. After the purchase, Tremont marketed itself as “An Oppenheimer
Company.” By lending its name to the enterprise, Oppenheimer gave Tremont and
BMIS a veneer of respectability that drew innocent investors into investing with
Tremont and thereby, BMIS. Oppenheimer is a subsidiary of the Massachusetts
Mutual Life Insurance Company and the parent company of OppenheimerFunds,
Inc. Prior to the purchase of Tremont, Oppenheimer claimed that it conducted a
due diligence review of the operations of Tremont. During that time,
Oppenheimer discovered that Madoff would not allow due diligence of its
operations, which was contrary to Tremont’s representations that it was
conducting due diligence of its investment managers and taking steps to protect
Tremont’s investors. This failure of Tremont to conduct due diligence of Madoff
and BMIS is especially critical due to the abnormally large exposure Tremont had
to Madoff and BMIS.
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45.

Despite knowing that Tremont was heavily exposed to an investment

manager that it did not properly analyze or understand, Oppenheimer purchased
Tremont. After the purchase, not only did Oppenheimer continue to allow
Tremont to maintain its large exposure to Madoff and BMIS, it continued to allow
Tremont to falsely inform investors that it was a safe investment and that Tremont
properly audited and analyzed its investment managers. Not only did
Oppenheimer allow Tremont to continue investing with Madoff and BMIS,
Oppenheimer encouraged its own investors to invest in Madoff and BMIS through
the Tremont Defendants. In fact, Oppenheimer acquired the Tremont Defendants
because of its relationship with Madoff and BMIS and the significant revenues
that the Tremont Defendants generated because of that relationship.
46.

Oppenheimer had the power to exercise complete control over the

Tremont Defendants and to set and establish the policies and procedures of the
Tremont Defendants regarding the management of their investment business. In
particular, Oppenheimer had the power to direct the Tremont Defendants’
decisions regarding investing in BMIS and to dictate how the Tremont Defendants
would exercise their fiduciary duties and professional responsibilities.
47.

Massachusetts Mutual Life Insurance Company (“Mass Mutual”)

is the parent company of Oppenheimer Acquisition and the ultimate parent of the
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Tremont Defendants. Mass Mutual marketed itself and its financial subsidiaries,
including Oppenheimer and the Tremont Defendants as a single entity, “Mass
Mutual Financial Group.” Mass Mutual is a Delaware corporation with its
headquarters in Springfield, Massachusetts. Oppenheimer is a major component
of the Mass Mutual Financial Group and Mass Mutual has closely managed how
Oppenheimer conducts business and closely monitored its performance. Mass
Mutual was intimately involved in the Tremont acquisition and the subsequent
management of the Tremont Defendants. Six high-ranking Mass Mutual
executives sat on Oppenheimer’s eight-member board of directors.
48.

Mass Mutual had the power to exercise complete control over

Oppenheimer and to set and establish the policies and procedures of Oppenheimer.
Through its control of Oppenheimer, Mass Mutual had the power to exercise
complete control over the Tremont Defendants and to set and establish the policies
and procedures of the Tremont Defendants regarding their investment strategy. In
particular, Mass Mutual had the power to direct the Tremont Defendants’
decisions regarding investing in BMIS and to dictate how the Tremont Defendants
would exercise their fiduciary duties and professional responsibilities.
49.

At all relevant times, the Tremont Defendants were controlled by

Defendants Oppenheimer and Mass Mutual and acted as their agent.
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3.

Tremont Individual Defendants

50.

Sandra L. Manzke (“Manzke”) was a major Madoff supporter and

founded the second-largest Madoff feeder fund in the world, helping channel
nearly $3.3 billion of investor monies to Madoff and BMIS. In 1984, she founded
feeder fund Tremont Capital Management, the predecessor to the Tremont Group.
Manzke was also a sponsor and director of Madoff feeder fund Kingate Global
Fund since its founding in 1990. Kingate Global Fund is one of the targets of
BMIS’ Trustee Irving Picard, who is seeking to recover nearly $255 million that
BMIS transferred to Kingate a month before Madoff’s confession. At Tremont,
Manzke was initially Chief Executive Officer (“CEO”) and later co-CEO
beginning in 2000 with Robert Schulman. Manzke met Madoff in the mid-1980's
through other investors. Shortly thereafter, Manzke founded Tremont, and during
this time period, Manzke began investing with Madoff. Over the years, Manzke
developed a close relationship with Madoff and she reaped tremendous financial
benefits from that relationship. In 1994, when Madoff asked Manzke to pool
investors together, she founded one of the first Madoff feeder funds, American
Masters Broad Market Fund L.P. This later became the Rye Select Broad Market
Fund. In 2005, Manzke left Tremont but maintained her relationship with Madoff.
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After leaving Tremont, Manzke founded Maxam Capital Management, another
Madoff feeder fund that placed nearly $280 million with Madoff and BMIS.
51.

Manzke was a financial industry veteran who purportedly had

extensive experience in alternative investments and hedge fund investing. From
her years of experience, Manzke claimed that she had extensive experience
analyzing and conducting due diligence of investment managers such as Madoff
and BMIS. Before she founded Tremont, Manzke worked at Rogers, Casey &
Barksdale, Inc., a well-known, highly regarded pension fund consulting firm,
where she helped pension plans perform due diligence reviews of investment
managers. From this experience, Manzke knew that she and Tremont were
making false and material misrepresentations by claiming that they did a thorough
due diligence review of Madoff and BMIS. Manzke had built a long and
profitable relationship with Madoff and BMIS. That long relationship gave her a
unique opportunity to notice the many red flags surrounding Madoff’s and BMIS’
operations. However, by serving as a spokesperson for the Ponzi scheme, Manzke
made hundreds of millions of dollars doing nothing more then sending to Madoff
billions of dollars she had convinced innocent investors into giving her. Madoff
transformed Manzke from a relatively obscure financial industry figure into the
head of one of the nation’s largest hedge funds. Therefore, in order to continue
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collecting millions of dollars in fees and benefits, Manzke continued to tout
Madoff and BMIS and trick innocent investors into funneling billions of dollars
into the Ponzi scheme.
52.

Robert I. Schulman (“Schulman”) joined Tremont Group Holdings

as president and Chief Operating Officer in 1994. He was also a member of
Tremont’s audit committee. In 2000 he became co-CEO with Tremont founder
Sandra Menzke, and then sole CEO in 2005. During his 14 years as CEO of the
Tremont Group, Schulman often spoke of his close relationship to Madoff and
stated that they were in contact on a weekly basis. Madoff had Schulman’s
number is his “black book” in which he kept the most important numbers that
Madoff called on a regular basis. Madoff’s “black book” was seized by the FBI
after his arrest in December of 2008.
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53.

Over the years, Schulman, along with Manzke, fed hundreds of

millions of dollars of investor monies to Madoff and BMIS and gave Madoff and
BMIS a veneer of respectability and cover for the fraud. Schulman profited
greatly from his relationship with Madoff and BMIS, raking in millions of dollars
while all he did was hand over hundreds of millions of dollars of investor monies
to BMIS without ever conducting any real audit of BMIS’ operations.
54.

In June 2007, Schulman left his position as CEO of Tremont to

become president of the Rye Investment Management division, a unit of the
Tremont Defendants. The Rye Investment Management division was responsible
for managing several Rye funds that invested mainly with Madoff. Schulman
retired in July 2008, remaining as chairman emeritus of Tremont until the end of
2008. Afterwards, Schulman started Foredestine LLC, another Madoff feeder
fund.
55.

Before Schulman joined Tremont, he was a Senior Executive Vice

President for Smith Barney. A financial industry veteran, he served at various
times on the NYSE Derivative Product Committee, the Chicago Board Options
Exchange Retail Advisory Council, the National Association of Securities Dealers
Options and Derivative Product Committee, the Board of the New York Futures
Exchange and the NYSE Option Specialist Association Committee. Schulman
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met with Madoff regularly and knew that Madoff would never provide any details
verifying his trading, even to someone as close as Schulman. At best, Madoff
would provide vague descriptions of the trading strategy. Schulman knew that he
and Tremont had never done a careful or thorough review of BMIS and did not
exercise any oversight over BMIS’ operations. Schulman was uniquely placed to
detect the many red flags surrounding Madoff’s operation and investigate those
red flags. Schulman decided not to. Even though he knew that Tremont’s
representations to investors about its purported due diligence of Madoff was false,
Schulman continued to tout Madoff to investors in exchange for millions of
dollars in personal profit.
4.

KPMG Defendants

56.

KPMG LLP (“KPMG U.S.”) is an accounting firm organized under

Delaware law with offices nationwide. It is a wholly owned entity under the
umbrella of Defendant KPMG International and is known as one of the “Big
Four” accounting firms. KPMG International exercises substantial control over
the manner in which KPMG U.S. conducted its professional affairs. KPMG
International also created and implemented the policies and procedures followed
by its member firms. KPMG U.S. audited the finances of the Tremont Defendants.
In particular, KPMG was the independent auditor for the Rye Select Broad Market
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Prime Fund, L.P., which was the fund that Plaintiff invested in. KPMG also
audited Maxam Capital Management, the Madoff feeder fund started by Manzke,
Tremont’s founder and former CEO, after she left Tremont. KPMG audited the
finances of several Madoff feeder funds and investors, including the Picower
Foundation, one of 24 entities controlled by Jeffrey Picower, a Madoff recruiter
who had a long and beneficial investing and social relationship with Madoff over
a 30-year time period. Holding itself out as a hedge fund accounting expert,
between 2003 and 2008, KPMG more than quadrupled the number of auditors it
employed to cover hedge funds. In 2006 and 2007, both KPMG and BMIS jointly
participated in the Securities Industry and Financial Markets (“SIFMA”) Annual
Meetings in Boca Raton. KPMG and BMIS had a number of interlocking
relationships as set forth in this complaint. Nevertheless, at no point did KPMG
conduct a meaningful probe of BMIS. If it had done so, KPMG would have
learned quickly that Madoff’s operation was a fraud. KPMG LLP is
headquartered in New York, New York.
57.

KPMG U.K.: KPMG LLP is a United Kingdom limited liability

partnership, which together with KPMG Audit Plc (collectively “KPMG U.K.”)
conducts statutory audits and provides other services for clients with offices in the
United Kingdom. KPMG U.K. is a member firm of KPMG International. KPMG
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International exercises substantial control over the manner in which KPMG U.K.
conducted its professional affairs. KPMG International also created and
implemented the policies and procedures followed by its member firms. KPMG
U.K. shares with KPMG U.S. common systems and policies for managing its
business and for meeting and complying with international and national audit
requirements. KPMG U.K. audited MSIL, Madoff’s London operation. In the last
few years of the Madoff fraud, MSIL became increasingly important as large sums
of money with no apparent business purpose were transferred between MSIL in
London and BMIS in New York. In addition, significant money laundering
transactions were done through MSIL and the Madoff family used MSIL as a
means of withdrawing significant amounts of money for personal use. Despite the
number of red flags at MSIL, KPMG U.K. never publicly raised any red flags or
concerns during its audit of MSIL. KPMG U.K. does business in New York, New
York.
58.

Defendant KPMG International (“KPMG”) is a Swiss cooperative

that is known as one of the “Big Four” auditing firms. It is the coordinating entity
for a network of independent member firms that describe themselves as, for
example, “KPMG LLP, the United States member of KPMG International” or
“KPMG LLP, the United Kingdom member of KPMG International.” Its members
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provide audit, tax, and advisory services employing 137,000 people in 148
countries. KPMG International does business in New York, New York.
59.

All of the member firms of KPMG International work together to

meet the needs of international businesses, and KPMG controls the quality of the
work performed. The KPMG member firms comply with the professional
standards in the country where they are working, but audits follow general
professional standards and auditing procedures promulgated and reviewed by
KPMG International. Member firms regularly cross check each other’s work to
ensure quality, answer questions about various country-specific issues and work
together to provide audit services for international clients. Auditors participate in
global practice groups and attend KPMG meetings around the world. While each
of the KPMG member firms are separate legal entities, KPMG International seeks
to provide seamless service across national boundaries, and member firms
communicate with each other regarding international accounting issues. In order
to achieve this high level of service, member firms must follow the rules set down
by KPMG International and obey its directives. KPMG International resolves
disputes and institutes controls to insure consistency of work. KPMG
International, by exercising substantial control over the KPMG member firms, is
liable for the actions of the KPMG member firms.
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60.

The KPMG firms had several important auditing responsibilities

connected to Madoff’s Ponzi scheme. KPMG U.K. audited MSIL, the London
offices, while KPMG U.S. audited a number of the Madoff feeder funds, including
Tremont. The KPMG member firms had a unique duty and ability to detect the
Madoff fraud and warn those who relied on their supposed professionalism as
auditors. In this regard, KPMG failed.
5.

Individual BMIS Defendants

61.

Frank DiPascali (“DiPascali”) served as Madoff’s right-hand man

where he was in charge of fabricating the trading records and dealing with
investors when they had questions regarding BMIS’ investment strategy or wanted
to put in or take out money from their accounts. By the end of 2008, DiPascali
referred to himself as Director of Options Trading and Chief Financial Officer of
BMIS. DiPascali knew of the Madoff Ponzi scheme and actively assisted in
generating fake statements and other documents and making false statements to
BMIS investors. On August 11, 2009, DiPascali pleaded guilty to criminal
charges relating to the Madoff fraud, admitting that he knew of and substantially
assisted in the Ponzi scheme.
62.

Andrew Madoff (“A. Madoff”) is Bernard Madoff’s son and a

resident of New York. At all relevant times, A. Madoff was a senior employee at
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BMIS with the titles of Director of Proprietary Trading and co-Head of Trading.
A. Madoff was employed at BMIS for about 20 years and he had intimate
knowledge of the workings of BMIS. Not only did he work at BMIS for almost 20
years, he was a director of MSIL. In his position, A. Madoff knew of the fraud
due to the number of red flags that were surrounding him on a daily basis.
63.

Mark Madoff (“M. Madoff”) is Bernard Madoff’s other son and is a

resident of New York. At all relevant times, M. Madoff was a senior employee at
BMIS with the title of co-Director of Trading. Like his brother, Defendant M.
Madoff has been employed at BMIS for about 20 years. He had intimate
knowledge of the workings of BMIS and in August of 2000, he told Wall Street
and Technology magazine: “What makes it fun for all of us is to walk into the
office in the morning and see the rest of your family sitting there. That’s a good
feeling to have. To Bernie and Peter, that’s what it’s all about.” Not only did he
work at BMIS for almost 20 years, he was a director of MSIL. In his position, M.
Madoff knew of the fraud due to the number of red flags that were surrounding
him on a daily basis.
64.

Peter Madoff (“P. Madoff”) is Bernard Madoff’s younger brother

and is a resident of New York. P. Madoff served as the Senior Managing Director,
Director of Trading, Chief Compliance Officer and General Counsel of BMIS.
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P. Madoff has served as a director of the National Stock Exchange (Cincinnati
Stock Exchange) since 1980 and has also served in the past on the Board of
Directors of the Securities Industry and Financial Markets Association
(“SIFMA”). P. Madoff was directly responsible for ensuring that BMIS’
operations were not in violation of any law. P. Madoff was responsible for
ensuring that there was an internal control system in place to protect BMIS
investors against fraud. However, as a member of the conspiracy, P. Madoff
intentionally did not develop this system, while falsely claiming that BMIS was in
full compliance with all applicable laws. P. Madoff’s failure to detect such a
massive, decades-long fraud when he was in the position within the organization
tasked with such detection, is unbelievable at worst, and inexcusable at best. Like
A. Madoff and M. Madoff, P. Madoff was a key participant in the Ponzi scheme.
65.

Annette Bongiorno (“Bongiorno”) worked at BMIS for decades as

an assistant to Madoff on the 17th floor and was also a recruiter for Madoff.
Bongiorno and her staff was responsible for researching share and option prices
from previous months in order to generate “tickets” showing fictitious trades that
were in line with the steady annual returns BMIS falsely promised its investors.
Bongiorno knew why she and her staff were researching share and option price
information. She also knew that the representations that were being made to
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investors by BMIS and Madoff were false, yet she continued to knowingly
participate in the fraud.
66.

Paul J. Konigsberg (“Konigsberg”) is a resident and does business in

New York. He was one of the founding partners of Konigsberg Wolf & Co., P.C.,
where he is also the senior tax partner. Konigsberg Wolf & Co. served as
Madoff’s personal accountant and therefore had access to the financial statements
and information of the Madoff family. Konigsberg had a close personal
relationship with Madoff and is the only non-Madoff family member to own an
interest in MSIL. Konigsberg profited greatly from his relationship with Madoff
as he obtained many high profile clients from Madoff. In his role as an advisor to
the Madoff family, Konigsberg knew of the fraud and he actively aided and
abetted the furtherance of that scheme.
67.

Defendants DiPascali, A. Madoff, M. Madoff, P. Madoff, Bongiorno

and Konigsberg are referred to collectively as the “Individual BMIS Defendants.”
6.

Financial Institution Defendants

68.

JP Morgan Chase & Co. (“JP Morgan”), formerly Chase

Manhattan Bank, is a banking conglomerate and the third largest U.S. financial
institution. JP Morgan is organized under the laws of Delaware with offices in
New York. According to its website, JP Morgan is one of the largest asset
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managers and hedge fund managers in the world. JP Morgan ranks as one of the
top three financial institutions in the nation. Joanne DiPascali, the sister of
Madoff’s lieutenant, Frank DiPascali, was an employee of JP Morgan Chase
National Association, the private banking arm of JP Morgan Chase.
69.

JP Morgan played a key role in the Madoff fraud. Madoff and BMIS

maintained the 703 Account at JP Morgan, through which the vast majority of the
investors’ monies obtained in the Ponzi scheme was held. Despite the fact that
billions of dollars flowed through that account, none of which was used for
securities transactions, it does not appear that this multibillion-dollar bank account
at JP Morgan came under suspicion by internal bank compliance systems or
managers in charge of Madoff’s account. In addition, not only was it BMIS’
banker for over two decades, JP Morgan also funneled hundreds of millions of
dollars to Madoff and BMIS by using structured derivative notes based on the
performance of two funds managed by Madoff feeder, Fairfield Greenwich
Advisors. JP Morgan also learned about the fraud in March of 2008 after it
acquired Bear Stearns. Bear Stearns had done several deals with Madoff and their
personnel served on boards with Madoff. During its acquisition of Bear Stearns,
JP Morgan discovered information at Bear Stearns that led it to withdraw
approximately $250 million of its own money from Fairfield Greenwich. As a
40

result of its involvement with Madoff and BMIS, JP Morgan Chase either knew or
was willfully blind to the fact that BMIS was not purchasing securities on behalf
of investors and was misusing investor funds. Finally, JP Morgan also violated
the International Money Laundering Abatement and Financial Anti-Terrorism Act
of 2001, the Money Laundering Control Act of 1986 and the Bank Secrecy Act of
1970 for failing to file Suspicious Activity Reports (“SAR”) regarding the 703
Account and suspicious money transfers between New York and the London
office of Madoff.
70.

The Bank of New York Mellon (“BNY”), formerly The Bank of

New York Company, Inc., is a global financial services company providing asset
and wealth management, asset servicing, issuer services, clearing services and
treasury services with headquarters in New York. According to its website, it is a
leading provider of financial services for institutions, corporations, and high networth individuals. BMIS maintained its operating account for its brokerage
business with BNY, known as the 621 Account (referring to the last three digits of
the account number). BMIS’ account at BNY was used to illegally transfer
monies, often using MSIL’s London accounts as an intermediary for money
laundering purposes. BNY violated the International Money Laundering
Abatement and Financial Anti-Terrorism Act of 2001, the Money Laundering
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Control Act of 1986 and the Bank Secrecy Act of 1970 for failing to file
Suspicious Activity Reports (“SAR”) regarding the 621 Account and suspicious
money transfers between New York and London. BNY was hired by the Tremont
Defendants to act as the fund administrator for the Rye Select Broad Market Prime
Fund. As the administrator of the Rye Select funds, including the Rye Select
Broad Market Prime Fund, BNY had a duty to protect its clients from fraud. In
addition, through its involvement with Madoff and BMIS and as the administrator
of the Rye Select funds, BNY had actual knowledge that BMIS was violating its
fiduciary duties and committing fraud.
7.

Nominal Defendant

71.

Defendant Rye Select Board Market Prime Fund L.P. (“Rye

Fund”) is a nominal Defendant. It is an investment fund managed by Rye
Investment Management, Inc., a division of Tremont Group Holdings. The
General Partner of the Rye Fund is Tremont Partners. Almost all of the monies
invested in the Rye Fund were given to Madoff and invested in BMIS. Plaintiff
invested in BMIS through the Rye Fund. Rye Investment Management gave
almost all of the capital it raised – roughly $3.1 billion – to BMIS. In the Private
Placement Memorandum for the Rye Fund, it states that “[t]he General Partner
[Tremont Partners] will review the partnership’s holdings with the Investment
42

Advisor or Investment Advisors [BMIS] not less frequently than quarterly to
assess, among other things, their investment performance and to determine
whether they continue to meet the general investment criteria outlined above.”
Tremont Partners, as the General Partner of the Rye Fund, failed to assess the
performance of BMIS to determine if it complied with the Rye Fund’s investment
criteria.
8.

Doe Defendants

72.

The true names and capacities, whether individual, corporate,

associate or otherwise of Defendants Does 1 through 30, inclusive, are unknown
to Plaintiff, who therefore sues said Defendants by such fictitious names. Plaintiff
further alleges that each of said fictitious Defendants is in some manner
responsible for the acts and occurrences hereinafter set forth. Plaintiff is informed
and believes, and on that basis alleges, that each of the fictitiously named
Defendants conspired with and/or aided and abetted and is responsible for the
occurrences herein alleged, and that Plaintiff’s damages were proximately caused
by such Defendants.
C.

AGENCY/JOINT VENTURE
73.

At all relevant times, each Defendant was an agent, servant,

employee, partner and joint venturer of the other Defendants, and each of them.
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At all such times, each Defendant was acting within the course and scope of his
relationship as agent, servant, employee, partner or joint venturer of the other
Defendants, and each of them. Each Defendant had actual and/or constructive
knowledge of the acts of each of the other Defendants, and ratified, approved,
joined in, acquiesced in, and/or authorized the wrongful acts of each co-defendant,
and/or retained the benefits of said wrongful acts.
D.

AIDING AND ABETTING
74.

Defendants, and each of them, aided and abetted, encouraged, and

rendered substantial assistance to the other Defendants in breaching their
obligations to Plaintiff, as alleged herein. In taking action, as alleged herein, to
aid and abet and substantially assist the commissions of these wrongful acts and
other wrongdoings complained of, each Defendant had actual knowledge of the
fraud and realized that its conduct would substantially assist the accomplishment
of the wrongdoings alleged herein.
E.

CONSPIRACY
75.

Defendants reached an agreement to perform the acts complained of

herein; all were direct, necessary, and substantial participants in the conspiracy,
common enterprise, and common course of conduct complained of herein; and
each was aware of its overall contribution to and furtherance of the conspiracy,
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common enterprise, and common course of conduct. Defendants’ acts of
conspiracy include, inter alia, all of the acts that each of them is alleged to have
committed in furtherance of the wrongful scheme complained of herein, except
those relating to the reaching of agreements or understandings sufficient to
characterize their conduct as conspiratorial.
IV.
FACTUAL BACKGROUND
A.

DEVELOPMENT OF THE MADOFF SCHEME
1.

The Public Face of Madoff Was as a Legitimate Businessman

76.

For over forty years, Madoff, with the substantial assistance of the

Defendants, was considered a successful and powerful Wall Street wizard. He
was considered a leading international market maker and executed trades for wellknown broker-dealers, banks, and financial institutions. He was well respected as
an innovator on Wall Street who gave back to the communities in which he lived.
77.

Madoff was born on April 29, 1938 and grew up in Queens, New

York. He graduated from Far Rockaway High School where he met his wife Ruth,
and started college at the University of Alabama on an alleged swimming
scholarship. After one year he transferred to Hofstra University on Long Island,
New York.
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78.

Madoff moved into prominent leadership roles in the securities

industry in the United States. He served as Chairman of the Board of Directors of
NASDAQ, one of two major American stock exchanges, and also as a board
member. He served on SEC Advisory Committees and was a founding member of
the board of the International Securities Clearing Corporation in London. Madoff
also sat on the Board of Directors of the Securities Industry Association, which
later became the Securities Industry and Financial Markets Association. He
became a guru within the financial industry with a lot of help and influence from
politicians and executives.
79.

Madoff was known for his philanthropy to many worthwhile charities

and causes, and he and his family held numerous positions on charitable and
industry boards. For example, he was the Chairman of the Board of Directors of
Yeshiva University’s business school and Treasurer of its Board of Trustees. He
served on the board of New York City Center and was the Treasurer of the
American Jewish Congress.
80.

They were also generous contributors to political causes. Madoff and

his wife, Ruth Madoff, made $372,000 in political campaign contributions
between 1991 and 2008, with 90 percent going to Democrats, according to the
Center for Responsible Politics. Political donations helped Madoff create an
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illusion of respectability that he used to convince investors to give him billions of
dollars.
81.

Madoff owned homes in New York City’s Upper East Side, Long

Island, Palm Beach, and Cap d’Antibes, France. Madoff and his family
hobnobbed with the world’s elite, counting among their friends Fred Wilpon,
owner of the New York Mets, and Carl Shapiro, 95, founder and former chairman
of apparel company Kay Windsor, Inc. Shapiro was one of Madoff’s earliest and
largest investors from the early 1960s and his son-in-law, Robert Jaffe, worked as
a recruiter for BMIS.
82.

Jeanette Loeb, the first female partner of Goldman Sachs, was an

investor with Madoff. When her husband Peter died, the Madoffs sent a tribute
published on November 19, 2004 in The New York Times, stating: “Our deepest
sympathy to the Loeb family on their loss of Peter, our dear friend. The Madoff
(Family).”
2.

Behind the Facade, Madoff and BMIS Had A Dark Side

83.

Behind this facade was a different side of Madoff and BMIS.

Starting in 1975, Madoff began sending a long-time employee and office
messenger to obtain drugs for himself and the company who worked with another
individual who became a supplier to BMIS. These two men were described as
47

street tough men from Harlem “who were not to be messed with.” Their job was
to get drugs and bring them to the office for use at BMIS. The employees in the
office were well known and everyone knew, including some special investors.
Drug use in the office was described as rampant and likened the office to the
“North Pole” in reference to the cocaine use. Eventually the main employee
supplier was fired for his drug abuse when cocaine and other undisclosed drugs
were found in his desk in 2003. Madoff worried that it might bring in drug
prosecutors who might uncover the big scam.
84.

In regards to the diversion-filled office environment, employees

described the wild office parties sans spouses. There were topless entertainers
wearing only “G-string” underwear serving as waitresses, and a culture of sexual
deviance existed in the office. The employees had late night affairs in exciting
places - such as their boss’ sofa “with whomever they could find.” Employees
described it as a wild, fast-talking, drug-using office culture.
85.

Madoff also maintained a list of his favorite attractive female

masseuses in his personal telephone book. Madoff’s affinity for escorts,
masseuses, and attractive female employees was well known in the office culture,
and certain feeders were allowed to participate in the conduct. A significant
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amount of the money stolen from investors went towards these lavish indulgences
as well as other expenses for his employees, family and favorite feeders.
3.

BMIS: Early Years

86.

In 1959, Madoff was 21 years old and started BMIS with $200. In

1960, Madoff registered as a securities broker dealer with the SEC and he began
developing a small business as a market maker, buying and selling penny stocks
directly (“over the counter”) to brokers whose clients were looking to buy or sell.
87.

Madoff’s parents, Ralph and Sylvia Madoff, operated two investment

companies under the names Gibraltar Securities and Second Gibraltar Corp. of
Laurelton, New York. In 1963, the SEC moved to revoke the broker-dealer
license of these two companies but in January of 1964, Sylvia Madoff withdrew
her SEC registration and shut down the two investment companies, thus
preventing a full-scale SEC investigation.
88.

By 1973, Madoff was reporting to the SEC that his original $200 had

grown to $1.1 million. Soon after Madoff founded his business, he began
investing for family and friends, including some high net worth individuals. By
the mid-1970s, he had his first feeder fund, started by his father in law, to help him
find investment clients. His reputation was growing during that time and his
brother Peter Madoff had joined him in the business. These investment accounts
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consistently posted double digit returns, and over time the advisory business
expanded with the help of a growing stable of feeders. In spite of the market
collapse on Black Monday in October 1987, the ensuing recession in 1990-1991,
market weakness throughout the first half of the 1990s and the recent recession of
2008, Madoff’s investors continued to achieve high, consistent returns. According
to Madoff, he had been falsifying his investment performance since as early as the
1980s. He was sometimes fabricating trades to deliver losses for tax purposes for
his clients. Madoff claims that the Ponzi scheme began in the 1990s, but
according to an individual he confided with after his arrest, which is
corroborated by information obtained by investigators, there is strong
evidence suggesting the fraud began as early as the mid-1960s.
89.

In the early days, wealthy individual investors, primarily from his

native Long Island, New York City, and Florida invested directly through him.
Soon, he professed that he did not want to invest for any more clients and refused
to meet with potential individual investors. However, he had friends, such as
Stanley Chais, Richard Spring, J. Ezra Merkin, and Robert Jaffe, who would tell
potential investors that they could “convince” Madoff to take them as a client. It
might not be the first time that an investor asked, but if they were persistent,
Madoff’s friends would be able to convince Madoff to allow in this one more
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investor. It seemed to the investor as if he or she was gaining entry into the
exclusive club of Madoff’s investors.
90.

According to an August 2009 report from the SEC of their

investigation into their failure to uncover the Madoff Ponzi scheme, one investor
said, “… he always had a rule. ‘Don’t pull out too much money,’ you know, he
started saying to us, you know, ‘I’m not going to let you back in if you keep taking
out money. And also, if you tell anybody on the outside that you’re invested with
me, you’re going to be out.’” Madoff made it appear that investing in him was a
rare privilege, providing investors with strong, steady returns over a long period of
time. Huge profits were available as long as the investor didn’t question or
challenge Madoff.
4.

Madoff Used Contacts And The “Madoff Mystique” to Build A
Network of Investors

91.

The “Madoff mystique” was passed by word of mouth and Madoff

meticulously and intentionally created this mystique. Investors would seek him
out at country clubs and charity dinners to manage their money so they could get
the unusually high and consistent returns others were supposedly getting on their
investments with him. Trust and personal relationships were a key component of
BMIS’ success. Individual investors respected Bernard Madoff for the amount of
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money that he gave to charity and his reputation as the former chairman of the
board of NASDAQ. Madoff used his market making business to create an aura of
legitimate trading, often meeting with investors in the large conference room at
BMIS.
92.

The primary targets of the Madoff Ponzi scheme lived in New York

City and Palm Beach, areas with large Jewish communities of which Madoff took
advantage. A map shows the location of most of Madoff’s investors, organized by
zip code.
Madoff Client Base
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93.

Madoff’s friends made contact with potential clients through various

country clubs or charitable events. These friends earned commissions for their
referrals to BMIS, and some investors knew about the commission; often times,
they did not. The level of trust in Madoff and his friends was enormous and
Madoff did not let them down. They received steady returns and if they wanted to
withdraw money, it was no problem, money was always available.
94.

For example, between 1996 and 2008, BMIS paid over $1 million in

country club fees. Madoff himself was a member of many country clubs,
including: The Breakers and the Palm Beach Country Club in Palm Beach,
Florida, the Atlantic Golf Club in Bridgehampton, New York, and the Trump
International Golf Club in West Palm Beach, Florida. At those clubs, Madoff
gave hopeful investors the sense that if they were able to meet him, he might agree
to accept them as an investor. According to reports, roughly a third of the
members of the Palm Beach Country Club invested with Madoff.
95.

The Oak Ridge Country Club in Minneapolis is an example of how

Madoff used trust and relationships to build his Ponzi scheme. Michael Engler,
whose family joined Madoff on his 2004 Swiss ski trip, was one of Madoff’s
promoters in Minneapolis who used the Oak Ridge Country Club to steer millions
of dollars to Madoff. Families in Minneapolis have lost up to $600 million from
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the Madoff scandal. Engler and Madoff used the Oak Ridge Country Club to
bolster the “Madoff mystique.” According to Minneapolis asset manager John
Pohlad, “The illusion was created that Bernard had to pick you to be in there...
Madoff was one of the most difficult to compete against because he had so much
momentum and mystique.”
96.

At the Hillcrest Country Club, a predominantly Jewish golf course in

St. Paul, Minnesota, Madoff attracted a smaller but still sizeable group of investors
who suffered millions in losses from the Madoff scandal. Madoff preyed upon
members of the Jewish faith in a most extraordinary way.
97.

Paul Finkelstein, chief executive officer of Regis Corp., a hair salon

operator, recalls first hearing Madoff’s name in the 1980s at the Boca Rio Golf
Club in Boca Raton, Florida. Finkelstein recalls many golf club members
discussing Madoff and his exceptional returns over rounds of golf and in the
locker room. All wanted to know the secrets of the Madoff mystique – and many
had different opinions. If you expressed some doubt about integrity, you were
generally isolated from the crowd.
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5.

The Avellino & Bienes Scandal in 1992 Led Madoff To Turn
To Feeder Funds and Tighten His Operation

98.

In the early days of the Madoff fraud, 1992 was a critical year.

Before 1992, Madoff had fraudulently managed individual accounts. However, in
1992 the SEC closed down some of Madoff’s feeder funds for not being registered
to sell securities. The funds sold promissory notes to investors that promised a
certain return, say 18%; they invested the proceeds with Madoff for higher returns,
say 20%; and they pocketed the difference. There was no way any rational
financial advisor could expect these returns and the SEC was slow to crack down
on the scam artists. One of the funds, Avellino & Bienes (“A&B”), was the
successor to Madoff’s father-in-law’s feeder fund. Two junior accountants who
had worked for Madoff’s father-in-law, Frank Avellino and Michael Bienes, later
took over management of A&B. A judge appointed a receiver to handle A&B’s
affairs, and the receiver demanded that Madoff return A&B’s money and produce
records of all trades. Madoff delivered, in part by fabricating records, and the
receiver was able to distribute more than $300 million back to A&B investors.
99.

A&B investors were urged by Madoff, Frank Avellino and Michael

Bienes to reinvest in Madoff. Many of those investors came right back to BMIS,
but as direct investors, not through a feeder fund. Madoff learned his lesson from
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the A&B debacle. By the early 1990s, Madoff had to administer hundreds of
accounts, too many to generate phony trade confirmations and account statements
on an account by account basis. He realized that he needed a new investment
strategy, one that could credibly explain how he could consistently achieve his
target rates of return across so many accounts.
100. Madoff stated that he would now be managing his clients’ accounts
using a “split strike conversion” strategy that involved buying and selling shares
of about 35 large company stocks in the S&P 100 index and hedging those trades
with option contracts. He said he chose large cap stocks to accommodate the large
volume of trading he would be doing. His supposed strategy was to buy a group,
or basket, of the stocks (selected because Madoff expected them to mimic the
performance of the overall SP 100 Index) just before a rise in the S&P 100 index
and then to sell those stocks after the rise. Supposedly, he would also buy and sell
options on the S&P 100 index to limit losses should the S&P 100 index fall
instead of rise. Madoff claimed he implemented his strategy six to eight times a
year and was invested for two to eight weeks. Between investment cycles - and at
the end of each quarter when it was time to report his portfolio to the SEC Madoff pulled out of the market and put the money in U.S. Treasuries and money
market funds. This allegedly brilliant and proprietary trading strategy told him
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when to buy, sell and hedge, and he produced steady profits every year, regardless
of stock market volatility, for more than two decades. Feeder funds knew better
but liked the returns – it was like the use of narcotics and drugs.
101. Broadly speaking, the hedging described by Madoff worked in the
following manner: (1) buy certain stocks, (2) sell call options for the same stock
(options that give the purchaser the right to buy the stock later at a certain price),
and then (3) use the proceeds from selling the call options to buy put options for
the stock (options that give the buyer the right to sell the stock later at a certain
price). For example, an investor using this strategy might buy a stock at $100 a
share, sell a call option at $110 a share and use those proceeds to buy a put option
at $90 a share. If the stock rises above $110, the investor will have to sell the
stock (which he bought at $100) for $110. If the stock drops below $90, the
investor has the right to sell the stock at $90, limiting his losses. In other words,
the investor can’t make more than $10, and he can’t lose more than $10.
102. Not all of Madoff’s clients got the alleged split strike conversion
treatment. A few special clients, mainly old friends and family, were promised
much more exaggerated gains, and occasionally losses were requested by certain
investors who were personal friends of Madoff and they received phony losses for
tax purposes.
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103. We now know that none of the alleged trading ever actually occurred.
Madoff and BMIS never bought any securities and never bought any call or put
options. It was all a fantasy. However, to make it convincing, Madoff and some
of his employees, led by DiPascali, developed an extremely complex record
system using an IBM AS/400 computer secluded on the 17th floor for the Lipstick
Building (the company’s proprietary trading and brokerage arms were on the 18th
and 19th floors). After looking at the recent history of the S&P 100 index and the
options markets to see what would have been good days to buy and sell, Madoff
and his employees on the 17th floor would enter phantom trades into the
computer. According to experts, the size of the Ponzi fraud demanded a
sophisticated computer program to generate the volume of fake account statements
and trade documents necessary to maintain the fraud. Madoff alone could not
have created such a program, which would have required high-level computer
expertise. Once in a rare while, Madoff would chose losses, just to make his
performance appear more credible. The computer would allocate the fictitious
trades, pro rata, among the thousands of accounts. Then it would spit out
hundreds of thousands of pages of trade confirmations (a separate one for each
stock, for each account) and thousands of account statements, which BMIS mailed
out to each investor. When Madoff promised some investors higher returns, or
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losses, he would instruct his employees to execute an extra round of fictitious
trades each December. Millions of pages of paper and hundreds of hours of BMIS
employee time were expended on these mailings each year.
6.

Madoff Built BMIS During The Early Years of Hedge Funds

104. When Madoff was developing his new scheme in the early 1990s,
Wall Street was entering the golden age of trading. Computers, derivatives,
options theory, quants and obsessively secret hedge funds transformed the
conservative business of investing into an aggressive, speculative industry. In an
effort to achieve increasingly higher rates of return, investors and institutions
abandoned regulated exchanges for private funds that once offered conservative
investing with hedging techniques to control risk and limit losses but soon became
nearly unregulated investment pools for wealthy clients and institutions. These
hedge funds used excessive leverage and byzantine mathematical trading formulas
to deliver high returns for both clients and fund managers – much of it only on
paper.
105. Banks fueled the hedge fund industry by lending to start-ups and
high-net-worth investors who wanted to use leverage to increase their rate of
returns. This was a lucrative business for banks who collected fees and interest
payments on these loans.
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106. This environment was the perfect camouflage for Madoff’s Ponzi
scheme and gave him new opportunities to grow his Ponzi scheme.
107. During this time, investment funds emerged to purportedly help
investors navigate the complex world of hedge funds. They called themselves
funds of hedge funds, and they charged investors a fee, usually 1%-2% of assets
under management plus 20 percent of profits to place investors’ money with hedge
funds whose strategy matched the investor’s goals and to oversee how and what
the hedge funds were doing. These funds of hedge funds touted themselves as
having the investment expertise and business acumen to direct investors to the best
hedge funds through careful analysis and review of various hedge funds and hedge
fund managers. Some of these funds became feeder funds that channeled
hundreds of millions of dollars to Madoff and BMIS. These feeder funds provided
legitimacy to Madoff and BMIS by claiming that they had carefully reviewed and
analyzed BMIS’ operation and methodology. They also were the mechanism
through which domestic and foreign investors could apparently capitalize on
Madoff’s investment prowess. In reality, these feeder funds, in order to collect
their high fees (1%-2% of assets under management and 20% of profits),
knowingly turned their backs on their clients and blindly invested those monies
into BMIS, eschewing safety and diversity in favor of yield while performing
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either no or, at best, minimum due diligence. These feeder funds also provided an
extra layer of protection for BMIS in hiding its fraud from investors.
108. At first, hedge funds targeted sophisticated investors, but as that
source of funds reached saturation, hedge funds increasingly targeted average
investors, through such vehicles as pension plans, mutual funds, IRAs and
insurance products. As one example, in 1990, pension plans had an estimated $1
billion in hedge funds. In 2000, they had $15 billion. In 2004, they had $100
billion. With the passage of the Pension Protection Act of 2006, which made it
easier for hedge funds to attract pension money, the trend accelerated. “Hedge
funds can no longer be viewed exclusively as private investment pools ‘for the
wealthy.’ The retirement plans of the average worker have increasing exposure to
hedge funds, “ concluded a February 2007 study in the Butterworths Journal of
International Banking and Financial Law. Today, billions of pension money is at
risk due to the failure of the SEC to regulate.
7.

Madoff Avoided Regulatory Scrutiny and Escaped Detection by
the SEC in 2006

109. To avoid scrutiny of his phantom advisory business, for many years
Madoff did not register with the SEC as an investment adviser. (He registered as a
securities broker dealer in 1960.) He told clients he didn’t want to perform the
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myriad duties of being a financial adviser. So for many, the only way to invest
with Madoff was through his feeder funds, which did all the administration and
marketing, raised the capital, dealt with investors and got all the fees generated by
the program’s returns. Madoff said BMIS’ role was simply to provide the
investment strategy and execute the trades, for which it was happy to be paid a
commission of four cents for every share traded and $1 for every option. By
charging such low fees, Madoff allowed the feeder fund managers to charge
excessively large fees, giving these feeder fund managers added incentive to bring
in money for Madoff and BMIS. Also, by limiting direct investing, Madoff
perpetuated the “Madoff mystique,” creating an air of exclusivity about investing
in BMIS while keeping substantial amounts of money flowing into BMIS.
110. In November of 2005, Harry Markopolos, the former Chief
Investment Officer at Rampart Investment Management Co., sent a 19-page report
to the SEC with 29 “red flags” suggesting that Madoff was likely running the
“World’s largest Ponzi scheme.” If not, Madoff was front-running customer order
flow in the broker-dealer arm of his business.
111. In January of 2006, the SEC opened a case file to investigate Madoff
and BMIS. During that time, the SEC Division of Enforcement interviewed
Madoff (one of the primary drivers of his decision to shift more of his business to
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MSIL in London) but never followed up on his statement that some of his
securities were in the custody of DTC. When the SEC closed their file, all they
required was that BMIS register as a securities broker dealer. The first line of the
conclusion stated, “The staff found no evidence of fraud.”
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112. The SEC was wrong. As Markopolos stated, BMIS was the “world’s
largest Ponzi scheme.” While BMIS grew over the years, the scope of the Ponzi
scheme demanded ever increasing amounts of new investor money. In the 2000s
BMIS turned to Europe and a London affiliate he founded in 1983 to become an
increasingly important aspect of the Madoff fraud.
8.

BMIS’ London Affiliate

113. In the early 1980s, Madoff opened Madoff Securities International
Limited (“MSIL”) a London office to cover his tracks and give a big time
appearance to his operation. He eventually moved into 12 Berkeley Square with
opulent offices in the Mayfair section of London. It allowed him to have an
alleged international cachet and operate on the European markets. Madoff staffed
MSIL with 25-30 employees and made regular trips to London on his way to
France, where he owned property. Madoff and his family met with staff from
KPMG U.K. on regular occasions at the London office.
114. In 2006, after the SEC interview of Madoff, Madoff started moving
more activity to the London office to throw off the SEC’s Office of Compliance
Inspections and Examinations (“OCIE”) and the Division of Enforcement
(“Enforcement”). Madoff caused to be transferred millions of dollars out of
BMIS’ accounts at JP Morgan and BNY to MSIL’s accounts in London and then
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back to the United States, where they were used for Madoff’s personal expenses or
to finance the market making and broker-dealer arms of BMIS.
115. The New York and London offices were both decorated modernly in
colors of black, white and gray. BMIS installed two cameras on the trading floor
in London so that the New York office could monitor the London office,
demonstrating the close relationship between the offices. Madoff and his wife,
brother and sons would visit frequently.
116. In the final years of the fraud, Madoff began to claim that he executed
his 17th floor trades through this London affiliate, and he wired investors’ money
back and forth to make it appear that he was investing from London. Instead, the
only trading that was executed in London was personal trading on behalf of
Madoff and his immediate family. Some of the fund transfers to London were
simply a way to launder money, as they were subsequently funneled to Madoff, his
family and to various Madoff accounts back in New York City. The money
transfers were done with the assistance of the bank defendants.
9.

Audited Professional Funds Offered Investors The Opportunity
To Invest With Madoff

117. In 1994, after the A&B debacle taught Madoff how difficult it was to
create false documents for thousands of individual accounts, Madoff told his
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friend Manzke that he no longer wanted separate investor accounts and needed his
investors’ cash pooled. In response, Manzke founded one of the first Madoff
feeder funds, American Masters Broad Market Fund LP, which later became the
Rye Select Broad Market Fund – the derivative plaintiff in this case.
118. In addition to Tremont Group Holdings, Madoff also used the
recruiting services of other large asset management firms or hedge funds such as
Ascot Partners and the Fairfield Greenwich Group (started by his good friend
Walter Noel). Individual investors began to invest with Madoff through his feeder
funds. For many average investors, the only way to invest in BMIS was through a
feeder fund, like Tremont.
119. These professional companies provided investors with a more secure
and reliable method of investment because these companies promised to perform
due diligence and were audited by major accounting firms. As an investment
manager, Madoff did not take the customary investment advisor fee and allowed
the feeder fund to keep all the management fees (typically, 1-2% of assets under
management and a performance fee of 20% of the profits), claiming that all he
needed was the commission for the sale of the stock (4 cents per trade) and $1 per
option.
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120. One of the advantages for Madoff of obtaining investor monies
through feeder funds were that these feeder funds were purportedly audited by top
tier accounting firms such as KPMG, BDO Seidman, and Ernst & Young. KPMG,
a respected and well known “Big Four” accounting firm, audited the financial
statements of BMIS’ London affiliate (Madoff Securities International Ltd.);
several of Tremont’s Rye feeder funds; Maxam Capital Management, another
Madoff feeder fund founded by Tremont founder Manzke; and the Picower
Foundation, which was run by Jeffrey Picower, a long-time Madoff supporter.
Picower, one of the earliest Madoff investors, made profits of nearly $500 million
from early withdrawals of money from Madoff and BMIS. The claimed due
diligence conducted by feeder funds such as Tremont, KPMG’s audits and the fact
that notable high-wealth individuals invested with BMIS provided financial
credibility and legitimacy to Madoff and BMIS. This legitimacy provided
investors such as Plaintiff with the security necessary for them to invest their own
monies either through BMIS’ feeder funds or with BMIS directly.
121. Many of the feeder funds were managed and operated by individuals
and entities with long investment and personal histories with Madoff and BMIS.
Many of them had personally reaped profits in the millions of dollars. For some,
such as Walter Noel (Fairfield Greenwich Advisors) and Manzke (Tremont
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Defendants), they personally profited in the tens and hundreds of millions of
dollars. Many of them were close personal friends of Madoff and used their own
financial credibility to bolster Madoff’s and assisted him in obtaining even more
money from innocent investors. After investing in BMIS for years, many of them
withdrew hundreds of millions from BMIS just before Madoff’s December 11,
2008 admission of the BMIS Ponzi scheme. Many of these Madoff insiders had
actual knowledge of the fraud and they substantially assisted in the fraud by
actively seeking new monies for Madoff and BMIS.
122. The feeder funds that infused money into the scheme include:
a.

Access International Advisors (“Access”), a European

investment fund founded by Rene Thierry Magon de la Villehuchet and Patrick
Littaye, which invested about $1.4 billion with Madoff and BMIS. Rene Thierry
Magon de la Villehuchet committed suicide in his Manhattan office - by slitting
his wrists and taking sleeping pills - days after the Madoff scandal became public.
Littaye was a close friend of Madoff from when they met in the late 1980s.
b.

Ascot Partners (“Ascot”), a hedge fund founded by billionaire

investor, philanthropist and former GMAC chairman J. Ezra Merkin, invested
about $1.8 billion with Madoff. Among the investors was a New York Law
School which said its endowment fund had $3 million in Ascot. Merkin
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personally obtained $35 million a year from managing Madoff feeder funds.
According to the SEC, Merkin pocketed up to $470 million in fees total from his
management of several Madoff feeder funds, including Ascot, Gabriel Capital and
the Ariel Fund.
c.

Avellino & Bienes (“A&B”): When Madoff’s father in law,

Saul Alpern retired to Florida in 1974, he passed his feeder fund to his accounting
partners who became known as Avellino & Bienes. Frank Avellino (“Avellino”)
had been with the firm since 1958 and had been raising money for Madoff and
funneling investors to BMIS since 1962. Michael Bienes had joined Alpern’s firm
in 1968. In 1983 Avellino and Bienes stopped doing accounting work and focused
entirely on feeding investors to Madoff. In 1992, the SEC shut the firm down for
selling securities (promissory notes) while not registered with the SEC. Madoff
had to refund more than $300 million to A&B investors. That scandal also led
Madoff to rely more on feeder funds for obtaining new funds.
d.

Beacon Associates LLC II (“Beacon Fund”) is managed by

Beacon Associates Management Corp. (“Beacon Associates”), a New York
corporation. Beacon Associates is wholly owned by attorneys Joel Danziger and
Harris Markhoff. Prior to the exposure of the BMIS fraud, the net asset value of
the Beacon Fund was approximately $96 million. According to year end
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Consolidated Financial Statements, Beacon Associates and its investment
consultant Ivy Asset Management Corp. split more than $5 million in management
fees and approximately $500,000 in profits from BMIS trading activities in 2007
alone.
e.

Cohmad Securities Corporation (“Cohmad”) was founded in

February 1985 by Madoff and his friend and former neighbor Maurice J. “Sonny”
Cohn (Cohmad is a combination of the two names). Its connections with BMIS
was so pervasive that they often acted like arms of the same company, according
to Trustee Irving Picard. According to the SEC, Madoff controlled operations and
was considered the boss of Cohmad. Cohmad had its offices within BMIS’s
premises and even used BMIS employees and computer network for its operations.
Madoff’s brother, Peter, was a Cohmad director. Peter’s daughter, Shana Madoff,
was compliance counsel for both BMIS and Cohmad. Robert Jaffe, married to the
daughter of one of Madoff’s earliest investors, Carl Shapiro, was vice president.
Cohn’s daughter, Marcia Cohn, was actively involved. Cohn was also one of the
founders of MSIL, which grew increasingly important in later years as a
mechanism for hiding the Ponzi scheme and attracting European investors. At one
point, Madoff told Cohmad’s primary owners, the Cohns, not to accept investors
who worked in finance or banking because they would probably ask too many
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questions about BMIS’ operations. For more than two decades, Cohmad’s
primary business was bringing high net worth clients into Madoff’s Ponzi scheme.
About 20% of BMIS’s active accounts were referred by Cohmad, and more than
90% of Cohmad’s income came from referring clients to BMIS. Known payments
that BMIS made to Cohmad from 1996 to 2008 totaled more than $105 million,
according to Trustee Irving Picard. Cohmad long cleared its trades through Bear
Stearns, which is now part of JP Morgan.
f.

Spring Mountain Capital, LP (“Spring Mountain Capital”):

Numerous Merrill Lynch executives, including Daniel Tully, David Komansky
and Barry Friedberg invested in Madoff through Spring Mountain Capital, run by
former Merrill brokerage chief, John Steffens (“Steffens”).
g.

Fairfield Greenwich Group (“Fairfield Group”): The

Fairfield Group was the largest of Madoff feeder funds. Since 2002, the Fairfield
Group had withdrawn approximately $3.5 billion from Madoff and BMIS.
Fairfield had invested nearly $7.5 billion, or more than half of its $14.1 billion in
assets under management with Madoff and BMIS. Founded in 1983, the Fairfield
Group is based in New York and operated several funds that invested with
Madoff, including three Sentry funds that were more than 95% invested with
BMIS. The Fairfield Group was a major recruiter in Europe, with 68% of its $14.1
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billion in managed assets believed to have come from Europe. The group was
controlled by three principal partners, Walter Noel, Jeffrey Tucker and Noel’s sonin-law, Andres Piedrahita. In 2006, JP Morgan developed and sold structured
notes based on the performance of two key Madoff feeder funds, the Fairfield
Sentry Fund and the Fairfield Sigma Fund, promising to pay investors three times
the investment returns of those two funds. JP Morgan profited immensely from
the sale of these structured notes. To hedge its own risk, JP Morgan invested three
times the face value of those structured notes in the Fairfield Sentry Fund and the
Fairfield Sigma Fund. In that way, JP Morgan protected its own investment and
left innocent investors in BMIS to suffer the brunt of the losses. After JP Morgan
became concerned about the lack of transparency at BMIS, it terminated its
involvement with the Fairfield structured notes. The Fairfield Group was one of
the funds of hedge funds offered to investors who were clients of the Swiss private
bank, Union Bancaire Privee (“UBP”). Swiss bank UBP had upwards of $700
million of its clients’ monies invested with Madoff. UBP boasted of its closeness
to and “unusual degree of access” to Madoff in a letter sent internally to its
investors. They also reassured investors that it had performed a full review of
BMIS as recent as 2006. The letter also trumpeted the fact that the son of the
bank’s founder, Michael DePicciotto, vouched for the Madoff investment. The
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letter, however, left out the fact that UBP’s own research department found many
red flags and recommended directly to executive management that the bank steer
clear of Madoff.
h.

Gabriel Partners (“Gabriel”) was a money management firm

that was also run by Merkin, one of Madoff’s close friends and early supporters
who pocketed nearly $470 million as the manager of Madoff feeder funds. It
included Gabriel Capital LP, which was a hedge fund, and Gabriel Capital
Corporation, which was the investment manager for Merkin’s Ariel Fund Ltd.
Ariel was a partnership between Merkin and Fortis, a Dutch bank.
i.

Ivy Asset Management LLC (“Ivy Asset”) is a global fund of

hedge funds principally operating in Jericho, New York. It maintained
investments with Madoff prior to 2000. Several investment managers contracted
with Ivy Asset as a sub adviser and one pension fund contracted with Ivy as
investment manager. A significant portion of these funds were invested with
Madoff. Ivy Asset acted as the investment consultant to the Beacon Fund and
provided advice to Beacon Associates regarding manager selection and allocation
of the Beacon Fund assets. Ivy Asset is a wholly owned subsidiary of BNY.
j.

Kingate Global and Euro Funds (“Kingate”) were hedge

funds overseen by two Italians in London that invested all of their $2.8 billion
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with Madoff. Kingate Global was co-sponsored by a Tremont subsidiary, Tremont
Bermuda Ltd., which provided investment advisory and management services and
received asset-based fees for its services at least until 1999. Former Tremont CEO
Manzke was a director from Kingate’s founding in 1990 until 2003. In the months
immediately prior to Madoff’s confession, Manzke personally and Kingate
withdrew nearly $300 million from BMIS, funds that Trustee Irving Picard is now
seeking to recover for BMIS’ defrauded investors. The fund was investing with
Madoff at least as early as 1994. Kingate was one of the three biggest hedge funds
funneling money to Madoff from Europe, along with Fairfield and Tremont.
k.

Maxam Capital Management (“Maxam”) is a Darien,

Connecticut based feeder fund founded by Manzke in 2005 after she left her
position as co-CEO of the Tremont Defendants. The purpose of the feeder fund
was to invest more money with Madoff and BMIS, and about $280 million was
invested in Madoff. Maxam, like the Tremont Defendants, was audited by KPMG.
l.

Tremont Group Holdings, Inc. is a global fund of hedge

funds investment manager based in Rye, N.Y. It was the second largest Madoff
feeder fund, providing Madoff and BMIS with nearly $3.3 billion, second only to
the Fairfield Group. Tremont was founded by CEO Sandra Manzke in 1984, and
she began investing with Madoff soon after the fund was founded. She said she
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met Madoff through investors in the mid-1980s and introduced him to Tremont.
Robert Schulman became Tremont’s President and COO in 1994 and co-CEO with
Manzke in 2000. After Manzke left Tremont in 2005, Robert Schulman became
the sole CEO of Tremont. Throughout the leadership of Manzke and Schulman,
Tremont’s relationship with Madoff grew, but Tremont marketing documents
purposefully did not disclose it, even when they mentioned other prominent hedge
fund managers. This was allegedly done at the request of Madoff. Tremont was
acquired in 2001 for $133 million by Oppenheimer Acquisition Corp., parent of
OppenheimerFunds Inc. and a subsidiary of Massachusetts Mutual Life Insurance
Co. In 2008, Tremont had $3.1 billion invested in Madoff through three funds
managed by its Rye Investment Management division and its fund of funds group
invested another $200 million. The $3.3 billion that Tremont invested in Madoff
and BMIS is more than half of all assets overseen by Tremont. KPMG was the
auditor several Rye Select funds, including the Rye Select Broad Market Prime
Fund.
10.

Madoff Relied on a Coterie of Individuals to Bring in New
Investor Monies

123. The Madoff Ponzi scheme was fueled by individuals, including BMIS
clients and feeder fund managers, who took part in the fraud by attracting new
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investor monies. These individuals lent their own financial credibility to Madoff
and BMIS, giving BMIS a sense of legitimacy that innocent investors relied on in
giving their money to Madoff and his feeder funds. Many of these individuals
profited greatly at the expense of these investors by withdrawing their own
investments from BMIS while abandoning other investors. These individuals
include:
124. Stanley Chais (“Chais”), 83, was an unregistered investment adviser
from Beverly Hills and New York who, along with his family, invested in BMIS
since at least the 1970s through more than 60 entities and/or personal accounts and
received annual returns of up to more than 300%, according to Irving Picard, the
trustee handling the bankruptcy1. Since the seventies, Chais had been recruiting
client funds to directly feed in to Madoff’s fraudulent investment business. The
funds that Chais recruited for and managed were supposedly worth $900 million in
November 2008. After the collapse of the Ponzi scheme, all the funds were
discovered to have vanished while Stanley Chais had received almost $270 million
in fees for managing the funds over the years. Notably, the funds withdrew more
than they originally invested from 1995 to 2008. Since 1995, Chais helped
Irving Picard was appointed Trustee for the liquidation of BMIS on
December 15, 2008 by the Bankruptcy Court for the Southern District of New
York.
1
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provide fabricated statements of returns to his clients of yields between 20 and 25
percent annually. When asked about the particulars of his investment strategy,
Chais would forcibly bully his clients by asking them to simply pull out if they
didn’t want a piece of the amazing returns he was purportedly bringing them. This
secrecy and grand standing was Chais’ strategy in dealing with client concerns.
125. Between 1995 and 2008, Chais, his family and related entities
withdrew more than $1 billion from BMIS. They had profited by half a billion
dollars more than they had invested in the fund over this period. Chais’ telephone
number was the first speed dial entry on a BMIS telephone list, and he “enjoyed
unusually intimate access to Madoff,” according to Picard. In June 2008, Chais
sent a letter to his clients saying he was moving to Jerusalem for six months for
medical reasons and naming his son as the successor to his investment
partnerships.
126. Robert Jaffe (“Jaffe”), 65, was vice president of Cohmad Securities,
a New York broker dealer co-owned by Madoff. Cohmad was a major supplier of
investors to BMIS. In 2009 the SEC accused Cohmad of using its brokerage
activities to hide the commissions it earned from its real business, which was
soliciting investors for Madoff. Jaffe was a prominent figure in Palm Beach
society and a fixture at the Palm Beach Country Club where many Madoff
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investors were recruited. The son-in-law of longtime Madoff investors, Carl and
Ruth Shapiro, Madoff brought Jaffe into Cohmad in 1989, and he became the
manager of a one-man Cohmad office in Boston. Jaffe held himself out to
regulators as being employed by Cohmad, but instead Jaffe was paid directly by
Madoff. During his time at Cohmad, Jaffe raised $1 billion for Madoff, especially
from Palm Beach socialites who did not know he was being paid to steer them to
BMIS. The Jaffes built an 11,000 square foot mansion just two doors down from
Bernard and Ruth Madoff’s home overlooking the Intracoastal Waterway, near the
Palm Beach Country Club, and just blocks from the Palm Beach home of Walter
Noel, founder of Fairfield Greenwich Group.
127. Jaffe never demanded nor received copies of monthly statements on
behalf of his clients whom he had recruited into Cohmad Securities. Jaffe was a
high-profile figure in the Palm Beach community and a known close associate of
Madoff. Jaffe vouched for Madoff’s business and even as late as November 2008,
when the financial sector was in freefall, Jaffe would outwardly boast about the
success of Madoff’s advisory business which still purportedly generated returns of
up to eight percent when the rest of the market was down nearly 40 percent.
128. J. Ezra Merkin (“Merkin”) was an executive of auto lender GMAC
from 2006 to 2009 and a significant investor in private equity group Cerberus
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Capital Management. His three private investment funds - Ascot Partners, Ariel
Fund Ltd. and Gabriel Capital L.P. - invested $2.4 billion with Madoff, according
to recently released accounting data. They were among the largest of the so-called
feeder funds that placed investors’ money with Madoff. New York State Attorney
General Andrew Cuomo filed civil fraud charges against Merkin on April 6, 2009,
saying he made $470 million in fees by funneling millions from friends and high
profile nonprofits to Madoff.
129. Jeffry M. Picower (“Picower”) has been closely associated with
Madoff on both a business and social level for 30 years in New York and Palm
Beach, according to Bankruptcy Trustee Picard. Picower and 24 related entities
including the Picower Foundation invested directly with Madoff for decades,
earning annual rates of return as high as 950% and as low as negative 770%,
Picard reported. Since December 1995, Picower and related accounts withdrew
more than $6.7 billion from the Ponzi scheme, which was at least $5.1 billion
more than they deposited, Picard reported. Picower has closed his foundation
since the Madoff collapse. By dollar amount, Picower profited the most of anyone
who gained money from Madoff’s Ponzi scheme. In 2002 alone, Picower
withdrew almost $900 million from the Madoff Ponzi scheme.
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130. In April 2006, Picower started another account with Madoff with
about $125 million at a time when the market was at its lowest performance of the
fiscal period. Two weeks later, the account miraculously gained $39 million
dollars or roughly 30%. Similarly, in May 2007, when one of Picower’s
foundations requested backdated gains from January and February of 2006 of
$12.3 million, BMIS magically produced an additional $12.6 million on
subsequent account statements. Picower’s legal record demonstrates a history of
tax avoidance and questionable actions. Picower was the silent recipient of
billions in profit at the expense of innocent investors, many of whom lost their life
savings to Madoff and BMIS.
131. Andres Piedrahita (“Piedrahita”), one of four sons-in-law of
Fairfield Greenwich Group’s co-founder Walter Noel, was one of the key figures
enlisting investors worldwide for Madoff. According to the Wall Street Journal,
as late as December 3, 2008, just a week before Madoff’s arrest, Piedrahita was
trying to get an Argentine businessman to invest in the Fairfield Sentry Fund.
132. Piedrahita is married to Walter Noel’s daughter and personally
benefitted from the fraud with large luxury items such as a $30 million dollar
yacht and other expensive toys. Prior to revelations that BMIS was a scam,
Piedrahita reported and advertised to his clients that he had done significant due
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diligence in analyzing their investments with Madoff. Documents provided to
clients show that he reassured clients of the financial soundness of their
investments even though there was no reasonable way he could have made such
assurances.
133. Piedrahita defrauded clients by being another willing participant in
the Madoff fraud. Piedrahita once remarked to his friend that his job with the fund
was to “live better than any of [his] clients.” The projection and mystique of vast
wealth and the illusion of a rich lifestyle gave him his ability to continually recruit
vast sums of moneys plundered from unknowing clients. Piedrahita was known to
throw lavish parties in Madrid, Spain to attract Europe’s potential investors. He
kept connections with socially elite friends and a wealthy network that included
the Duke of Marlborough, Prince Felipe, and celebrities like Australian
supermodel Elle Macpherson.
134. Jeffrey Tucker (“Tucker”), 63, was an early partner of the Fairfield
Greenwich Group and one of the three people at Fairfield most responsible for
conducting Madoff due diligence, according to Fairfield’s CFO. Before founding
Fairfield, Tucker spent eight years as an attorney for the SEC. He joined Fairfield
in 1989 where he oversaw Fairfield’s day to day operations. He testified that he
earned in the range of $100 million from Fairfield’s relationship with Madoff over
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the last 10 years, but Massachusetts regulators found documents that indicated he
and the other principals of Fairfield earned much more. The Fairfield Group was
the single largest investor with Madoff, with about $7.5 billion invested in BMIS.
Tucker and Noel personally each had less than $10 million tied up with Madoff
when he was arrested.
135. Tucker also played an integral role in the creation of the Fairfield
Sentry Fund in which JP Morgan was a partner. The fund boasted that it only had
13 losing months in 15 years of trading. After receiving exorbitant management
fees for decades, Tucker has refused to return of any of his earnings despite the
undeniable truth that much of his wealth was gained illegally through dealings
with Madoff.
11.

In 2008, BMIS Still Appeared to be a Hedge Fund Leader

136. Eight years ago, BMIS was one of the three top market makers in
NASDAQ stocks and the third largest firm matching buyers and sellers of New
York Stock Exchange shares outside of the exchange (so called “over the counter”
trades), with 600 major brokerage clients.
137. By October 2008, BMIS was considered the 23rd largest market
maker on NASDAQ, trading about 50 million shares a day. It had 200 employees
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with 100 people in trading, 50 in technology, and 50 in the back room. There
were 170 employees in New York and 30 in the United Kingdom.
138. The most recent filings by BMIS with the SEC in January 2008 listed
BMIS as having over $17 billion in assets under management. BMIS’ website
stated that it has been “providing quality executions for broker-dealers, banks and
financial institutions since its inception in 1960;” and that BMIS, “[w]ith more
than $700 million in firm capital[,] currently ranks among the top 1% of US
Securities firms.”
B.

WITH THE SUBSTANTIAL ASSISTANCE OF THE DEFENDANTS,
MADOFF WAS RUNNING THE LARGEST PONZI SCHEME IN
THE WORLD
139. On November 30, 2008, BMIS sent statements to 4,900 investor

accounts saying there was $64.8 billion in the accounts. In fact the accounts were
nearly empty.
140. For decades, Madoff was able to maintain the fraud, attracting
billions of dollars of assets and then paying off older investors with new monies
that he fraudulently obtained from new investors. When the market started its
downturn in 2008, there was a sudden huge spike in investors who were
requesting redemptions. He continued to pay them out of the BMIS JP Morgan
703 Account and turned to his trusted recruiters to provide him with more money.
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According to Madoff, with the assistance of the Defendants and other Madoff
feeder fund managers, he was not having any trouble getting money from the
feeder funds and other sources – in fact certain investors insisted that he take their
money even when he told them no. Madoff claims that he just got tired and the
stress was getting to him so he turned himself in. However, the desperate effort of
Madoff and his feeder funds to attract large sums of money in the face of billions
of dollars of redemption requests gives lie to that assertion. Madoff had no desire
to turn himself in, but finally cornered, Madoff and his co-conspirators are simply
trying to minimize the impact of their wrongful acts.
1.

The Ponzi Scheme Ends

141. On December 11, 2008, Madoff admitted that BMIS was a Ponzi
scheme and that he had been cheating investors for decades. A Ponzi scheme
entices investors with promises of high and/or consistent returns on their
investment and it pays returns to investors from their own money or money
invested by other investors, not from any real profits. Madoff’s Ponzi scheme was
simple and was remarkable only in the size and scope and the purported quality
and sophistication of the individuals and entities who provided monies to Madoff
and BMIS. In order to maintain the scheme for decades, Madoff needed to pay
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returns to investors which he did by obtaining more and more money from later
investors.
142. In March of 2009, Madoff pled guilty to possibly the biggest
investment fraud in United States history. On August 11, 2009, DiPascali pled
guilty to the same scheme with more indictments expected. Regulators and
prosecutors concluded that for over 46 years, Madoff’s Ponzi scheme took in $170
billion from investors who thought he was using sophisticated trading techniques,
his self-described “split strike conversion” strategy, to grow their money.
According to experts, the total amount of the loss of principal is probably between
$10-35 billion. The $170 billion amount equals the total amount of money that
moved through BMIS accounts over a 20-year period. The $64.5 billion amount
equals the supposed “value” of the accounts, including the gains that Madoff and
BMIS had supposedly promised its clients. Madoff claims that no one else was
involved – which no one believes is true, especially after DiPascali pled guilty to
engaging in the Ponzi scheme.
2.

Feeder Funds Failed To Protect Their Investors

143. Madoff avoided outside scrutiny of BMIS’ advisory business by not
registering with the SEC as an investment adviser. Instead, the feeder funds
falsely claimed to be the investment advisors and they did all the administrative
86

and marketing work. These feeder funds also received all of the fees generated by
the purported investment minus the minuscule 4 cents per trade and $1 per option
commission Madoff purportedly charged. Madoff stated that BMIS’ role was
simply to provide the investment strategy and execute the trades.
144. The investment vehicles were set up as separate legal entities
managed by feeder funds such as Tremont, Maxam, Ascot, the Fairfield Group,
Kingate and Beacon. It is estimated that there were over 23 investment vehicles,
such as feeder funds, linked to Madoff.
145. Many of the feeder funds, including the Tremont Defendants, were
also aware of these facts which did or should have raised red flags and caused
them serious concern. The Tremont Defendants and other feeder funds failed to
conduct serious due diligence before simply transferring huge portions of their
assets under management to Madoff and BMIS.
146. While hedge funds were originally designed for sophisticated high net
worth individuals, over time, average people like Plaintiff were able to invest with
Madoff through feeder funds. After 1992, Madoff began to increasingly use
feeder funds to obtain investor monies since it tapped into a new source of
investor revenue and minimized the amount of false documentation that Madoff
and BMIS needed to generate.
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147. The scheme would not have worked if these feeder funds had done as
they had claimed, performing a thorough due diligence review of their investment
managers. The feeder funds, including the Tremont Defendants were fiduciaries
to their investors. They promised their investors, such as the Plaintiff, that they
conducted appropriate due diligence to investigate and monitor their investments,
including analyzing in detail all investment management organizations and
conducting on-site interviews to evaluate back office operations. In contrast to
their representations to investors, the feeder funds did not fulfill their promises
and instead transferred their investors’ money to BMIS without conducting due
diligence and without monitoring the investments.
148.

In regards to the Tremont Defendants specifically, for years and

years, Schulman met with Madoff at his offices regularly but never pressed
Madoff for real information. While Madoff explained the split strike conversion
to him in very broad terms, he refused to provide any specifics. More importantly,
Tremont failed to look at Madoff’s trading operation or any document that would
have verified or confirmed that securities transactions actually occurred.
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3.

Operating the Ponzi Scheme Required the Efforts of the
Individual BMIS Defendants

149. In addition to those investing through the feeder funds, Madoff also
had over 4,000 individual investors. Creating and sending statements to investors
with fictitious trades, creating a fake trading floor, using MSIL (the BMIS London
affiliate), and working with banks to transfer and launder money, was an
enormous task.
150. BMIS misled its investors by creating and sending investment
statements with fictitious trades. But the trading never actually occurred. Not one
single trade was made for at least thirteen years. To make the investment
statements convincing, Madoff, DiPascali, Bongiorno, and other senior BMIS
employees developed a complex record system.
151. BMIS generated the fictitious investment statements at its New York
headquarters in the “Lipstick Building.” DiPascali oversaw the development of
computer programs that could generate and print the fake confirmations and
account statements that BMIS would then mail out to each investor. Bongiorni
knowingly assisted DiPascali by directing her staff to research share prices from
previous months in order to generate “tickets” showing fictitious trades to support
the steady annual returns BMIS promised to its investors. The sheer size and
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scope of the false documentation needed to perpetuate this fraud is strong
evidence that Madoff did not act alone but was assisted by a number of individuals
and entities.
152. After looking at the recent history of the S&P 100 index and the
options markets to see what would have been good days to buy and sell, Madoff,
DiPascali, Bongiorno, and others would enter phantom trades into the computer.
Occasionally, in order to make his performance appear more credible, Madoff
would create small losses. Otherwise, Madoff’s fake “split strike conversion”
strategy would achieve high returns on a consistent basis. Using the information
gathered by Bongiorno and her staff, the computer would allocate the fictitious
trades, pro rata, among the thousands of accounts and generate thousands of trade
confirmations and thousands of account statements.
153. Although BMIS was controlling billions of dollars of funds and
allegedly moving as much as $13 billion in and out of the market each month, it
had less than 25 employees assigned to the hedge fund portion of the business.
The magnitude of the work allegedly being done by BMIS on a daily basis cannot
be performed by so few people, and generally requires hundreds of employees for
the type of administrative work involved in this volume of trading and recording.
Based upon the way that BMIS operated and the information known to them, the
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Individual BMIS Defendants knew that a fraud was occurring and their work at
BMIS was necessary to keep the fraud flourishing.
4.

Financial Institutions Aided Madoff and BMIS in Laundering
Money Through BMIS’ London Affiliate

154. Starting about 2000, Madoff began laundering money though MSIL
in London. He wired investors’ money back and forth to make it look like he was
investing from London. But the trading that actually happened in London was
personal trading for Madoff. MSIL’s employees knew that the money being sent
to London was not being used for its specified purpose, which was to invest in
securities, but was instead being utilized as a personal checking account for
Madoff and his family.
155. In addition, Madoff used various bank accounts to transfer and
launder money. A majority of the fund transfers to London were simply a way to
launder money, as they were subsequently funneled to Madoff, his family, and to a
BNY account in New York (the “621 Account”) which was the operating account
of BMIS’ broker-dealer business.
156. BMIS’ 703 Account with JP Morgan was the primary account used
by Madoff for the fraud. Over the years, that account held as much as $5.5 billion.
The account was simply used by Madoff and BMIS to hold the investor monies he
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had fraudulently obtained and to pay investor redemptions if and when they were
requested. JP Morgan’s internal control systems did or should have raised red
flags regarding this account because of the sheer size of the account and the nature
of the transactions that took place. For example, Madoff and his family laundered
a significant amount of that money, including at least $250 million in the last
number of years, through MSIL in London and back to the BMIS market making
business in New York, claiming it was the commissions the investment advisory
business had earned on the phantom trades.
157. “The 703 Account was nothing more than a slush fund,” according to
the SEC investigation. The fact that the 703 Account was maintained at a
purportedly credible institution, JP Morgan, was a strong selling point for
investors. The 703 Account was an important piece of Madoff’s fraud, because
through the years the 703 Account, and affiliated accounts, always held enough
cash – since none of the money was being invested – to make timely redemptions
as investors requested them. The account was a significant generator of fees for
JP Morgan, and it also became a significant source of funds that JP Morgan Chase
could invest at a profit for as long as the funds sat in the account. Most
importantly, the 703 Account single-handedly provided huge amounts of capital
for JP Morgan so that it could reach its capital holding requirements as required
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under U.S. law, allowing JP Morgan more freedom to aggressively increase its
profits.
158. Even during difficult economic times, such as Black Monday in
October of 1987, the recession in 1990-1991, and the market weakness throughout
the first half of the 1990s, investors kept their money with Madoff and they
continued to receive steady returns.
159. In the summer and fall of 2008, with knowledge that Madoff’s
collapse was imminent, certain insiders started taking out their monies. In early
December of 2008, prior to Madoff’s confession, Madoff insider Frank Avellino
told his former housekeeper, who was an investor in BMIS, that her money was
lost. During that time, Maxam Capital, controlled by Manzke, withdrew
$30 million. Kingate, another fund that was partially founded by Manzke,
withdrew $250 million immediately prior to the discovery of the Madoff scandal.
JP Morgan Chase withdrew $250 million, based on actual knowledge of the fraud
at BMIS.
C.

THE ROLE OF MADOFF SECURITIES INTERNATIONAL IN
LONDON
1.

MSIL Was Used to Hide the Ponzi Scheme

160. In 1983, Madoff opened an affiliated company in London, Madoff
Securities International Ltd. Madoff opened MSIL at that time because he wanted
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a company in London that could trade when U.S. markets were closed, he wanted
to get access to a then new British futures exchange, and he wanted to become one
of the first U.S. members of the London Stock Exchange. In later years, especially
after the SEC interview in 2006, Madoff began to claim that he executed securities
trades in London. This helped shield the fact that he never engaged in a single
securities transactions from American investors and regulators. During that time,
he fraudulently wired investors’ money back and forth between London and New
York to maintain the facade. According to MSIL employees, the funds being sent
to London were never invested except on behalf of Madoff and his immediate
family for personal benefit. With the assistance of financial institutions such as JP
Morgan, which handled BMIS’ 703 Account, and BNY, which handled BMIS’
621 Account, MSIL was used for money laundering, with money being shifted
between the two accounts using MSIL as an intermediary to hide the true nature of
the transactions.
161. The principal owners of MSIL were Bernie Madoff, Ruth Madoff,
Peter Madoff, Mark Madoff and Andrew Madoff, although at all times Defendant
Konigsberg and Maurice Cohn owned some nonvoting shares. Konigsberg, an
accountant and an attorney, was a long-time friend of Madoff who received
referrals from Madoff of Madoff’s wealthy clients. Maurice Cohn was also a
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long-time supporter of Madoff who helped bring significant amounts of new
monies to Madoff and BMIS.
162. In 1998, Mark and Andrew Madoff became directors of the London
operation and took stakes in the business. Both sons were given loans by
Madoff’s U.S. operation to buy their MSIL shares, according to a representative
for the sons. Interest on the related party loans from BMIS were paid from special
dividends made by the London operation. In 2000, Mark Madoff’s stake in MSIL
was valued at $5 million.
163. Until the end of the 1990s, little trading appeared to be taking place in
the London operation. In the early 2000s, Madoff began to staff up to about 12
traders as Madoff began to attract European investors into his Ponzi scheme. Even
then, the amounts managed by each trader were relatively modest, typically in the
tens of millions of dollars, a former employee told the Wall Street Journal. In
2000 and 2001, Madoff allegedly personally loaned $62.5 million in order to
increase the size of MSIL’s operations so that it could play a more active role in
the Ponzi scheme.
164. It appears to have been in the early 2000s that MSIL moved to new
offices at 12 Berkeley Street in the posh Mayfair district of London. It was also
during this time that MSIL began to take on a bigger role in Madoff’s scam.
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Madoff’s decision to found MSIL was based on the recommendation of Stephen
Raven who suggested that he found a London company in order to acquire a seat
on the new London futures exchange, where Raven was a director. Under the
rules of the futures exchange, anyone who wanted a seat on the new exchange had
to bid for it through a UK company, with at least one UK director. In order to
meet this requirement, Raven served as an MSIL director for 15 days in March
1983, then resigned. After Raven resigned, he was replaced by his wife, who
served until December 1988. Raven rejoined the board in 1992. Through MSIL,
Madoff began developing a reputation in London, and in 1985 he was a founding
member of the board of the International Securities Clearing Corporation in
London.
165. For many years, the Chief Executive Officer of MSIL was Stephen
Raven, who was also a director. In 2004, Madoff loaned Raven $1 million, and
sometime after that he loaned him another $300,000, according to a list of
Madoff’s assets released by Judge Denny Chin on June 26, 2009. Other directors
of MSIL were Leon Flax, Christopher Dale, Phillip Toop and Malcolm Stevenson.
2.

MSIL Helped Madoff Attract European Investors Into The Ponzi
Scheme

166. By the early 2000s Europe was a significant and growing source of
funds for Madoff and BMIS. MSIL gave Madoff a means for attracting European
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investors. After Madoff confessed, Trustee Irving Picard reported that he had
investigated Madoff’s financial affairs inside and outside of the United States and
had “unearthed a labyrinth of interrelated international funds, institutions, and
entities of almost unparalleled complexity and breath” in at least 11 different
countries or territories: England, Gibraltar, Bermuda, the British Virgin Islands,
the Cayman Islands, the Bahamas, Ireland, France, Luxembourg, Switzerland and
Spain.
167. The rich and royalty of Europe were the obvious targets of these
marketing efforts, and by the early 2000s many of Europe’s wealthiest and most
discriminating investors were drawn to the “Madoff mystique.” Often, these were
people who placed their investments based on trust more than due diligence.
MSIL gave Madoff the opportunity to attract European investors and tap into a
vast new source of investor funds.
168.

A number of the Madoff feeder funds had operations in Europe and

obtained money from European investors for Madoff. Among them were:
•

When Tremont was acquired by Oppenheimer Acquisition Corp. in
2001, Tremont’s CEO Schulman said his London-based subsidiary
was seeing strong interest from both European and Asian investors in
alternative investments. “Tremont is committed to aggressively
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growing this segment of our business over the next several years,”
said Schulman. Schulman’s successor, selected in 2006, was the
former managing director of Tremont’s London office.
•

The Fairfield Group’s office in London was the base of operations
for its #1 salesman for the Madoff funds, Andres Piedrahita. Andreas
Piedrahita commuted from his home in Madrid to Fairfield’s office in
London.

•

Kingate Global Fund, which had invested with Madoff since 1992,
was overseen by two Italians in London who brought in a large
amount of European investor money for Madoff.

•

Union Bancaire Privee (“UBP”) and Safra Banking Group, were
two Swiss banks that held billions of dollars of European royalty and
the European elite. They invested millions of their clients money
with Madoff, as did numerous European pension funds.

•

Spanish Banco Santander and Pioneer Alternative Investments are
part of Italian bank UniCredit. Banco Santander was one of the
largest investors in Madoff and BMIS, having invested approximately
$3 billion with Madoff and BMIS.

98

•

Access International Advisors is a European investment fund
founded by Rene Thierry Magon de la Villehuchet. In September of
2008, Access purportedly managed $3 billion in assets and had 26
employees. One of its funds, Luxalpha SICAV - American Selection
Fund, based in Luxembourg, invested solely with Madoff. Almost
$1.7 billion in assets were lost to Madoff in Luxemborg, mostly
through Luxalpha. Luxalpha was audited by KPMG Luxembourg.
After Madoff was arrested, Rene Thierry Magon de la Villehuchet
took sleeping pills and slit his wrists in his Manhattan office.

•

Sonja Kohn, who knew Madoff from her days as a penny stock
broker on Wall Street in the late 1980s, had returned to her native
Austria and started Bank Medici (no connection to the Medicis of
Florence during the Renaissance) in 1994. From the mid-1990s to
2008 Bank Medici was selling Madoff-invested funds to investors in
Europe and in Russia, including the Herald, Primeo and Therma
families of funds, although the Madoff connection was rarely, if ever
disclosed. None of the funds ever had a single negative quarter.
Meanwhile, Cohmad (a fund created by Madoff himself with close
friend Maurice Cohn) paid Kohn $526,000 a quarter for bringing in
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billions of dollars of new money, according to records discovered
after Madoff confessed. In other words, Kohn was profiting on both
ends, getting investment management fees from her investors and
finders fees from Madoff. According to Madoff, he also paid her for
research reports that were key for him to understand when to enter
and exit the market.
3.

MSIL Was Used by Madoff to Launder Money

169. Madoff built up his business in London and the rest of Europe for
several reasons, besides the fact that he needed a plausible explanation for still
achieving his high, consistent returns. Even when the S&P indexes were in a
downward spiral, he was telling his investors that his returns were still strong, and
he did not want anyone to be able to discredit his story. He began increasingly
telling people that he was conducting his trading in Europe, or executing his trades
through his London office. Moreover, at least as early as 2003, his broker-dealer
business had ceased being profitable, so he needed a way to launder money from
his investors to BMIS. Also at that time, Madoff began spending more of his
investors’ money himself and he needed to camouflage that paper trail. He began
wiring money from his investors’ account in New York to London and spending it
for personal gain.
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170. For example, between 2002 and 2008, the Madoffs withdrew $16
million from MSIL accounts at Anglo Irish Bank and Barclay’s Bank in London to
buy investments and a yacht. In 2007, Madoff ordered construction of a Leopold
23M Sport Yacht, 75 feet long and 17½ feet wide. He called it “Bull” and he
registered it in the Cayman Islands. A MSIL bank account transferred $237,600 to
P. Madoff to buy a vintage Aston Martin DB2/4 car and loaned A. Madoff $4.5
million in September and October 2008.
171. Money would flow back and forth between the Ponzi scheme’s 703
Account at JP Morgan in New York and the brokerage arm’s 621 Account at
BNY in New York, often routed through MSIL’s accounts in London. Between
2001 and 2008, Madoff wired $500 million from the investors’ 703 Account at JP
Morgan in New York through MSIL accounts in London to the 621 Account in
New York. During this time, Madoff regularly withdrew this laundered money
from the 621 Account for personal use, sometimes as much as $2 million a day,
according to Trustee Picard.
172. On April 1, 2007, Madoff sent $54.5 million from the BMIS investor
account in New York, the 703 Account, to one of the BMIS accounts in London.
These transactions had no economic substance and were simply used by Madoff to
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move the money given to the supposed investment advisory arm of BMIS to other
accounts that could be used by Madoff for other purposes.
D.

NUMEROUS INDICATORS OF THE FRAUD WOULD HAVE LED
PROFESSIONALS TO CONDUCT FURTHER INVESTIGATIONS
OF MADOFF
173. Despite the claims of ignorance by almost all of the Defendants, there

was strong evidence of fraud available to the Defendants. The single exception is
DiPascali, who has confessed to taking part in the fraud and is cooperating with
prosecutors. Madoff could not have pulled off this giant scam without help. As
the red flags here would have been obvious to anyone who performed serious due
diligence, especially for those entities, such as Tremont and KPMG, who had
special access to Madoff and BMIS. These red flags would not have been
overlooked by the sophisticated money managers who steered their clients in
Madoff’s direction or by the companies that made the fraud succeed. Indirect
evidence of red flags may give rise to an inference of actual knowledge. See
Pension Comm. of the Univ. of Montreal Pension v. Banc of Am. Sec., LLC, 2007
U.S. Dist. LEXIS 11807 (S.D.N.Y. 2007) (Feb. 20, 2007). The following are
some of the numerous red flags or warning signs that Madoff was a fraud:
a.

Madoff’s split strike conversion strategy was considered

remarkably simple by some investment managers. No one who has ever tried to
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replicate it has ever been nearly as successful, leading to questions of whether the
strategy really worked or was being manipulated.
b.

Madoff’s returns were unbelievably positive over time.

Although Madoff claimed to invest in stocks that mimicked the S&P 100, his own
returns frequently deviated from that index. Madoff supposedly made money for
his investors even in the three months surrounding Black Monday in October
1987, when the S&P 100 fell 34%; during the recession in 1990-1992 and market
weakness throughout the first half of the 1990s; through the Asian currency crises
in 1997; during the Russian debt/Long Term Capital Management crises in 1998;
through the 2000-2002 bear market; and in the last 14 months of BMIS’s
existence, when the S&P 100 fell 42 percent. These results were not possible, no
matter how much hedging Madoff claimed to be engaging in. Between 1990 and
2005, Madoff reported minor losses for only seven months, and never two months
in a row.
c.

Friehling & Horowitz, who audited BMIS, was a small

accounting firm with an office in Rockland County, New York. The office was
only 13 feet by 18 feet and had three employees: one was in his 70s and living in
Florida, one was a secretary and one was an active accountant. After Madoff
confessed, it took an SEC staff attorney just a few hours to determine no audit
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work had ever been done. The same accounting firm was not only BMIS’ auditor
but it also performed bookkeeping functions for BMIS, including preparing
financial statements. Friehling & Horowitz was in the impossible role of auditing
the financial statements it prepared. BMIS’ auditor also failed to maintain the
independence required of auditors because Friehling and/or his wife invested with
BMIS, beginning in the early 1980s. He withdrew more than $5.5 million
between 2000 and 2008 from his BMIS investments. By November 2008,
Friehling’s BMIS account had more than $14 million in it.
d.

Madoff family members controlled most of the key positions

at the firm. For example, Madoff’s Chief Compliance Officer was his brother,
Peter Madoff, and other family members controlled almost everything.
e.

Madoff filled three roles generally filled by three separate

companies. He was the investment adviser, custodian and administrator of the
funds, and he was the broker dealer who initiated and executed the phantom
trades. This meant there was no independent custodian or independent third party
who could verify the existence and value of Madoff’s investments or transactions.
This lack of segregation of duties posed a potential conflict of interest and called
for increased due diligence, such as actually contacting counterparties to the trades
to verify the existence of the transactions and investments.
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f.

Failure to Disclose. A custodian led the SEC to say “a simple

inquiry to one of several third parties could have immediately revealed the fact
that Madoff was not trading in the volume he was claiming.” For example, the
SEC reported a January 2005 statement for a feeder fund account showed it held
about $2.5 billion in S&P 100 equities, but records at the Depository Trust
Corporation (“DTC”), showed Madoff held less than $18 million worth of S&P
100 stocks in his DTC account that day. Madoff sometimes said the DTC cleared
his trades. To discourage clients from contacting the DTC, in some cases, BMIS
said the assets were custodied at someplace inconvenient, like in Europe. Because
Madoff never actually bought any stocks or options, contact with the alleged
custodian would have unmasked Madoff’s operation.
g.

Proxy materials from Madoff for the stocks he supposedly

held were never received by the feeder funds.
h.

Counterparties to trades were never disclosed. Sometimes

Madoff had to show records to regulators and auditors that were supposed to
include the names of the other parties to his trades. This was especially true for
options, because Madoff sometimes claimed he traded directly with counterparties
in the over the counter market rather than on an established exchange. Because
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Madoff never actually traded any stocks or options, contact with the alleged
counterparties would have discovered that no trades occurred.
i.

Charade as to decision making. Madoff demanded that some

feeder funds tell clients and regulators that it was the feeder fund, not Madoff,
making the investment decisions. Funds that went along with this charade knew it
was a lie.
j.

BMIS never required any of the paperwork most hedge funds

require, including documents certifying that the investor meets SEC requirements
for that type of investment or materials showing what the investor’s relationship
was to the hedge fund, as, for example, a limited partner. Madoff was never a
hedge fund, but he let people think he was.
k.

Madoff’s conflict as a registered securities broker-dealer

business. In that business, he was a major trader of S&P 100 stocks. Therefore,
there was a conflict of interest between the broker-dealer and investing sides.
Both traded the same stocks and Madoff could arrange to benefit one side of the
business over the other through timing trades.
l.

BMIS took no fee for its money management services or any

portion of the fees the feeder fund charged investors. Instead, the only monies that
BMIS claimed to earn were a trading commissions of 4 cents for every share
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traded and $1 for every option. In trading $6 billion, Madoff might earn about $80
million a year in commissions. In contrast, some of the feeder funds were
charging a management fee of 1%-2% of assets plus a performance fee of 20% of
profits, sometimes for just turning the money over to Madoff. On a $6 billion fund
with 15% annual returns, the annual fee would be $60-$120 million and the
profit-sharing that year would be $180 million, for a total of at least $240 million
that year. The next year, all things being equal, the total would be $276 million.
For some feeder funds, this windfall continued growing for 20 years. Madoff said
the commission was ample for him because he was simply a broker dealer earning
a commission on the trades he conducted at others’ direction. This fee structure
gave the feeder funds a huge incentive to turn a blind eye to Madoff’s refusal to
allow due diligence.
m.

BMIS did not register with the SEC as an investment

adviser until 2006. Therefore, it did not formally have the duty to act as a
fiduciary in its client’s best interests, and it did not have to annually file the
important Form ADV, which gives investors information about the adviser’s
education, business, disciplinary history within the last ten years, services, fees,
and investment strategies. After BMIS finally did register with the SEC, its Form
ADV in January 2008 said it had $17 billion under management in 23 investment
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accounts and fewer than six employees handled the investment advisory functions.
(At that time, BMIS was sending out statements to more than 4,900 active
customer accounts with a purported value of $64.8 billion under management.)
n.

The same split strike conversion strategy was used for all

Madoff’s investors, which would have involved trading huge blocks of stocks at
the same time, representing unrealistically high portions of the overall trading
volume on the New York Stock Exchange for those securities on that day. Those
trades should have been visible to the market - including to the Individual BMIS
Defendants. However, those trades never happened and those funds who relied so
heavily on Madoff and BMIS did or should have noticed.
o.

Execution of the split strike conversion strategy for all of

his accounts would have had to trade more options than existed. According to
Irving Picard, “the number of put and call options that BMIS would have had to
buy or sell on any given day often exceeded the number of put and call options
bought or sold in the entire market on those days.” For example, on Oct. 14, 2005,
Madoff claimed that less than $17 billion in stock was being hedged by the use of
the options. The positions to run that amount of money would be obvious and
were just not there. According to a chief options strategist at Oppenheimer & Co.
in New York, “If he did it on an exchange, we would have heard about it, and if he
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did it over the counter, the person he bought it from would have hedged it on an
exchange.”
p.

It was not possible to find over-the-counter counterparties

for his alleged options trading, because Madoff was always on the winning side of
the trade. There was no incentive for a counterparty to continuously take the other
side of those trades because they would always lose money.
q.

A review of the Form 13F that institutional investment

managers must file quarterly with the SEC to report their securities holdings
regularly showed that the BMIS feeder funds held only a scattering of small
positions in small, non S&P 100 equities. Madoff told clients that his strategy was
to be 100% in cash or U.S. Treasuries at every quarter end, to avoid making
information about the securities he was trading public. This was inconsistent with
his split strike strategy. The real reason was to keep secret the magnitude of the
investments being placed with Madoff and to explain why he had no trading
positions for an auditor to inspect at year-end. Since U.S. Treasury Bills exist in
book entry form only, this also explained why he had no physical securities on
hand for an auditor to inspect. An auditor could have corroborated the existence
of the U.S. Treasury Bills by asking to see independent confirmation of the book
entries.
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r.

Feeder fund managers had no electronic access to their

funds’ accounts at Madoff. Instead, they received paper tickets sent via U.S. mail.
This made it impossible for feeder funds to monitor positions and risk profiles of
their investments on a daily basis, as some claimed to do for their investors.
s.

Large amounts of cash deposited by investors would sit in the

JP Morgan 703 Account for periods of time – not invested. It also sent large
amounts of cash to London and back to New York. These banking patterns can be
signs of money laundering, and banks are required by law to report this type of
behavior, according to the Office of the Comptroller of the Currency (“OCC”),
who is the primary regulator for national banks. JP Morgan did not report these
transactions to bank regulators.
t.

Madoff transferred hundreds of millions of dollars to the

London office. +According to investigators, the London office simply wired the
hundreds of millions of dollars back to New York without buying a single share
for investors. Madoff claimed that a significant portion of the trading for the
investment advisory business was done through the London MSIL office.
According to employees at the London office, they never understood their job as
investing in European securities, as Madoff claimed to be doing.
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174. One chief executive of a large institutional fund of hedge funds who
asked not to be identified, told Pensions & Investments in December 2008: “There
were a thousand red flags, if you did the work. It didn’t take much energy to
reverse engineer Madoff’s track record and find that his split strike conversion
method just would not have worked in certain markets the way he said it did.”
175. Madoff’s own employees had their doubts. “We knew it was
statistically impossible” to have the steady gains, a Madoff trader told Fortune
magazine for an April 30, 2009, story. Everyone trusted the Madoffs, the trader
said. “The Madoffs had such a name - and such an aura.”
E.

THE ROLE AND KNOWLEDGE OF THE FEEDER FUNDS AND
FUND OF FUNDS
176. The Ponzi scheme could not have occurred without the knowledge

and substantial assistance of feeder funds such as the Tremont Defendants. These
feeder funds, such as Tremont, Kingate, Maxam Capital Management, Beacon
Associates, Ascot Partners, and the Fairfield Group became portals through which
money from wealthy domestic and foreign investors could seemingly be deployed
to capitalize on Madoff’s investment prowess. The Fairfield Group, which
invested through BMIS for almost 20 years, is estimated to have earned about
$135 million in fees from BMIS investments. As explained by Madoff in a 2001
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article: “The acknowledged Madoff feeder funds – New York based Fairfield
Sentry and Tremont Advisors’ Broad Market, Kingate, operated by FIM of
London; and Swiss-based Thema – derive all the incentive fees generated by the
program’s returns (there are no management fees), provide all the administration
and marketing for them, raise the capital and deal with investors.”
177. The purported rationale for the feeder funds was to help their
investors make wise choices in the arcane, confusing and virtually unregulated
world of hedge funds. The feeder funds were supposed to serve as trusted
intermediaries between their clients and Madoff. Investors relied on the financial
expertise and acumen of the feeder fund managers to analyze and provide
oversight of the investment managers. Because hedge funds are not well
regulated, funds of hedge funds knew their clients relied upon them to study
various hedge funds, choose the ones that best fit the investor’s needs, monitor the
fund’s performance by making sure that hedge fund managers followed their
stated strategy and allowed regular audits to ensure financial integrity, and make
accurate and timely reports to investors. Funds of hedge funds were uniquely
positioned to perform these services. Because they had the ability to bring many
investors to a hedge fund, they had the leverage to require much more disclosure
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than secretive hedge funds typically provided. This would normally include
details about operations, strategies, regulatory compliance, leverage and more.
178. These feeder funds, who served simply to transfer investor funds to
other investment managers, had one responsibility and duty and that was to
provide oversight over the investment managers. According to common industry
practice, in performing due diligence, these feeder funds should be guided by ten
major principles:
a.

Committing appropriate resources to due diligence;

b.

Performing intense due diligence;

c.

Appropriate documentation of the due diligence process;

d.

Determining an appropriate scope for due diligence;

e.

Utilizing qualified individuals to conduct due diligence;

f.

Conducting due diligence using individuals with a diverse skill
set;

g.

Performing on-going monitoring of the investment manager;

h.

Determining whether or not to conduct due diligence in-house
or outsource it;

i.

Conducting due diligence on not just the hedge fund but on the
hedge fund’s service providers;
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j.

Willingness not to do business with an investment manager
who fails the due diligence process.

179. As Tremont Capital Management, one of Madoff’s main feeder funds,
said on its website:
Effective investment strategies and oversight, thorough manager research,
careful due diligence, advanced risk allocation and time-tested portfolio
management form the cornerstones of a comprehensive platform that has
been refined over a 23-year span of dedicated strides to maximize our
clients’ objectives.
That’s what they said. But that’s not what they did.
F.

THE ROLE AND KNOWLEDGE OF TREMONT, MANKZKE, AND
SCHULMAN
180. Defendant Tremont Group and other Tremont entities, including the

Rye Fund, had a close relationship with Madoff and BMIS for over twenty years.
Sandra Manzke, Tremont’s founder and former CEO and co-CEO, and Robert
Schulman, former co-CEO and CEO of Tremont, were strong supporters of
Madoff and his investment management company. Schulman described his
relationship with Madoff as close and stated that they were in contact on a weekly
basis. At no point did Schulman or any other Tremont executive or employee ever
push Madoff for additional information regarding his operation or investment
strategy. Schulman’s name and number was included in Madoff’s “black book,”
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which contained the contact information of those individuals that Madoff
contacted on a very consistent basis.
181. After Madoff told Manzke in 1994 that he no longer wanted separate
investor accounts and needed his investors’ cash pooled, Manzke was happy to
oblige. At that time Manzke founded one of the first Madoff feeder funds,
American Masters Broad Market Fund LP, which later became the Rye Select
Broad Market Fund. Over the last twenty years, she solicited hundreds of millions
of dollars from innocent investors to be invested in Madoff and BMIS, providing
substantial assistance to the Madoff fraud. The Tremont Defendants perpetuated
the fraud by giving it a seal of legitimacy and by creating and perpetuating the air
of mystique that it was difficult to invest with Madoff.
182. In order to perpetuate the “Madoff mystique,” create an air of
exclusivity about investing in BMIS and keep substantial amounts of money
flowing into BMIS, Madoff and his co-conspirators decided early on to limit direct
investing in BMIS. Manzke explained Madoff’s mystique and exclusivity, “It was
always for select people. He was always closed, he wasn’t taking new money.”
For many, the only way to invest in BMIS was through a feeder fund like Tremont.
Tremont was an extra layer of protection for BMIS in hiding the fraud from
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investors like Plaintiff, while allowing Tremont to reap hundreds of millions of
dollars in fees.
183. As its relationship with BMIS became closer and more profitable,
Tremont concentrated its business in the hedge fund management. In 2000, the
year Schulman became co-CEO of Tremont with Manzke, Tremont’s fees from its
proprietary investment funds jumped 46% to $11.9 million, and 96% of the
increase came from four funds that invested with Madoff, according to its annual
report. In 2006, Tremont Capital Management terminated its consulting business
to become a full-fledged, discretionary money manager.
184. In 2001, Tremont was acquired for $133 million by Oppenheimer
Acquisition Corp., parent of OppenheimerFunds Inc. and a subsidiary of Mass
Mutual, largely because Oppenheimer wanted to get in the fund of hedge fund
business. During the due diligence process, Goldman Sachs warned another
potential buyer not to acquire Tremont because of Tremont’s heavy exposure to
Madoff and BMIS and the complete lack of transparency at BMIS. Madoff would
not let Goldman Sachs perform due diligence. Schulman and Oppenheimer
participated in these meetings at BMIS and knew that Madoff would not permit
due diligence. Oppenheimer had six high-ranking Mass Mutual executives on its
eight-member board of directors. Top Oppenheimer officials negotiated with
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Tremont and the Oppenheimer board voted to approve the Tremont acquisition.
By going forward with the acquisition, Oppenheimer ignored the serious red flags
and warnings raised by Goldman Sachs, concerns that proved vindicated after the
discovery of the Madoff Ponzi scheme.
185. The sale of Tremont to Oppenheimer gave Manzke and Schulman
additional incentive to aggressively obtain more clients for Madoff and BMIS
because the purchase agreement required Tremont to hit certain revenue targets for
the next five years in order for Manzke and Schulman to share in a lucrative bonus
pool. BMIS, which had consistently met or exceeded its profit targets and allowed
the Tremont Defendants to pocket the majority of the investment manager fees,
provided the best opportunity for the Tremont Defendants to meet the revenue
targets set by Oppenheimer, a fact that was not only known by Oppenheimer but a
result intended by Oppenheimer. BMIS was the perfect source of revenue for both
Tremont and Oppenheimer and they both eagerly sent billions towards BMIS even
though they knew that Madoff and BMIS were a fraud.
186. In June 2007, Rupert Allan (“Allan”) became President and Chief
Executive Officer of Tremont Group Holdings, Inc. He replaced Robert Schulman
who became President of Tremont’s single manager division, Rye Investment
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Management. Schulman remained Chairman of Tremont Group while also serving
on the Tremont Capital Management Investment Advisory Board.
187. In an April 5, 2007 Press Release announcing Allan as President,
Allan explained that Tremont’s goal “is to significantly increase within the next
two years the size of Tremont’s current fund of hedge fund assets under
management. Getting there means continuing to develop our excellence in
discretionary investment management. It also means further expansion and
development of our global presence, particularly in Europe and Asia.”
188. In February 2008, Tremont appointed more senior managers to
improve its growth and development strategy. President and CEO Allan stated:
“We set out to scale our operations as we grow fund of hedge fund assets, expand
our global footprint and deliver excellence in investment management. We have
taken some very exciting steps to insure that we have the right senior team in place
to achieve those goals.”
189. In an August 2008 press release, Tremont Capital Management’s
Chief Investment Officer, Scott Metchick, said: “The role of the fund of hedge
funds is even more important for investors in today’s market which makes
Tremont’s over 20 years of experience and dedication to excellence critical factors
in delivering the products and performance that our clients need and deserve.”
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Tremont represented that its Madoff feeder funds, mainly the Rye funds, brought
Tremont investors “the industry’s most experienced and proven investment
talent.” More importantly, Tremont represented that they had conducted a
thorough due diligence of Madoff and BMIS, an allegation that is demonstratively
false.
190. The Tremont Defendants had an incentive to entice people to invest
with Madoff and BMIS, because those investors paid annual fees to Tremont of
1% to 2.25% of assets. BMIS stated that it was merely supplying the investment
strategy and only needed 4 cents per stock trade and $1 per option trade. It
appeared to be an excellent business proposition for the Tremont Defendants.
However, the reason that Madoff did not charge any fees was because there was
no legitimate business. By pretending to offer such an excellent deal, Madoff
convinced feeder fund managers to participate in the fraud, because they could
reap tremendous profits for minimal effort. Rather than diversify its investments,
instead, the Tremont Defendants concentrated its investors’ money, estimated at
$3.3 billion, with BMIS. The Tremont Defendants were earning up to $54 million
a year in fees from its investments with BMIS. The fund of hedge funds business
was also personally very lucrative for Manzke and Schulman. In 1997, for
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example, Manzke earned $497,000 as Tremont’s CEO and Schulman earned
$483,750 as Tremont’s COO.
191. Rogerscasey, an investment research and consulting firm, reviewed
Tremont and warned their clients (but not the public) not to invest in Tremont
because of “concerns about the integrity of the Madoff structure.” For example, in
November 2002, Rogerscasey warned its clients:
(Tremont’s) largest exposure … is to Madoff … where
Tremont receives limited independent third-party transparency … The
only third party, independent transparency that Madoff provides to its
investors is being 100% in cash at the end of each year so that its
auditor can verify with Madoff’s banker that the cash is real. Madoff
has no prime broker and no plan administrator. It acts as a
broker/dealer, self clears and sends its own trade confirms to its
investors all of whom have “cash” accounts.”
192. Tremont represented to investors that it conducted appropriate due
diligence to investigate and monitor their investments and Tremont became an
admitted fiduciary to its investors. Tremont knew that the reputation and
performance of the outside Investment Advisor (BMIS) was important to its
investors and represented that the advisor would be “effectively selected.”
Tremont also recognized that it had a duty to accurately value the investments that
it made and that it might have to differ on value with the outside Investment
Advisor.
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193. On its website, the Tremont Defendants made the following
misrepresentations to its clients that were relied upon by Plaintiff:
TREMONT is a diversified investment solutions provider focused in
three specific areas: advisory services, information and investment
services.
*
*
*
Whatever your impression of hedge fund investing, set it aside for a
moment and open your mind to a new perspective that has yielded
steady and consistent returns during many different periods and
various market conditions.
*

*

*

Tremont manages multi-strategy funds of hedge funds either as
customized separate accounts or as commingled proprietary funds for
globa institutions including pension plans, endowments, foundations
and financial organizations. We aim to provide quality risk-adjusted
returns through diverse investments across the various hedge funds
strategies and among the highest quality managers within those
strategies.
*

*

*

Tremont’s investment approach begins with an intensive focus on
strategy allocation.
*

*

*

Tremont selects managers for our funds of hedge funds from the pool
of available managers that have passed through our exhaustive multistage due diligence process. In order to screen through and organize
the sizable universe of hedge funds, our Investment Management
analysts utilize our Tremont Investment Management System
(“TIMS), a comprehensive, proprietary database enabling us to
capture both qualitative and performance-based quantitative
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information on hedge fund managers and to compare managers to
their peer groups using underlying TASS data.
(Emphasis added)
*

*

*

Tremont took the initiative and partnered with RiskMetrics in codeveloping an analytical platform that offers managers the
opportunity to report their risk exposures to RiskMetrics
HedgePlatform without divulging their positions. In turn,
RiskMetrics HedgePlatform has developed a myriad of risk reports
based on position level information, including portfolio concentration
analysis, leverage and liquidity analysis, sector, currency and
geographic breakdowns, scenario and stress testing and other metrics
including Value at Risk. These reports enhance our ability to monitor
and evaluate risk efficiently on both a manager and fund of hedge
funds portfolio basis.
194. None of these representations were true as the Tremont Defendants
did not engage in an exhaustive multi-stage due diligence process relating to
BMIS, the single fund in which the Tremont Defendants invested over half their
assets in. If it had, the Tremont Defendants would have discovered that BMIS was
simply one giant Ponzi scheme. It is also evident that BMIS never was subject to
the RiskMetrics HedgePlatform touted by the Tremont Defendants. The Tremont
Defendants never insisted that the fund that they invested half their assets with be
subject to this risk identification protocol. In addition, the claim by the Tremont
Defendants that they were diversified was similarly false, as over half their assets
were invested with a single investment manager, Madoff.
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195. Tremont represented in filings with the SEC, which were attached to
the Private Placement Memorandum (“PPM”) sent to clients, that it provides
investment supervisory services to proprietary funds. It further represented to the
SEC and investors that it analyzes in detail all investment management
organizations, including conducting on-site interviews to evaluate back office
operations and internal staff as well as utilizing databases, wire services,
performance measurement publications and other surveys. Specifically it
represented in its Uniform Application for Investment Adviser Registration dated
March 31, 2006:
TPI [Tremont Partners, Inc.] makes recommendations and/or
selections of underlying investment managers for its clients and
the making and recommendation of investments in private
placement vehicles on behalf of such Clients of TPI. In doing so,
TPI’s research staff evaluates investment management organizations.
The staff analyzes, in detail, the philosophy, styles, strategies,
investment professionals, decision-making processes and
performance of the organization and the investment products offered.
TPI’s research staff conducts on-site interviews at and
examination of such organizations to evaluate back office
operations and internal staff, among other things.
TPI relies on underlying investment advisor reports and its
examination of advisor operations as primary sources of information.
In addition, TPI utilizes databases, wire services, performance
measurement publications and other surveys of investment
results, such as newspapers, and other business journals as
information sources. TPI has a license to utilize the information
included in the Lipper TASS database, an extensive database of
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hedge fund investment manager performance formerly owned by
TCMI [Tremont Capital Management, Inc.]. Additionally, TPI
sources data on new investment organizations through referrals to TPI
by other investment managers, its clients and contacts in the financial
service industry.
(Bracketed material and emphasis added).
196. Based on these misrepresentations and others, including omissions of
material facts necessary to make other statements not misleading, Plaintiff and
other investors falsely believed that Tremont and the Rye funds would monitor the
investment adviser and the securities in which the funds invested. In reliance on
these false and misleading statements, Plaintiff invested with the Tremont
Defendants. The reality is that the Tremont Defendants just handed their
investors’ money over to Madoff and BMIS.
197. In 2008, Tremont Partners had $3.1 billion invested in Madoff
through three funds managed by its Rye Investment Management division headed
by Schulman, and its fund of funds group (Tremont Capital) invested another $200
million. The total $3.3 billion loss, the second highest of all Madoff investors, is
more than half of all assets overseen by Tremont. KPMG was the auditor for
several of the Rye Select funds.
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198. When Robert Schulman retired as head of Tremont Group Holdings
in June 2008, after 14 years with the company, he released the following
statement:
“We accomplished a lot over the years during an exciting time for the
hedge fund business,” Schulman said. “I’m proud to have been part
of Tremont’s success but more than that was fortunate to have worked
with a great group of people committed to excellence in fund of
hedge fund investment management.”
199. In November 2008, Manzke sent a letter to hedge fund investors and
money managers excoriating the misconduct rampant in the hedge fund industry,
including managers “attempting to get their money out ahead of investors,” and
calling for industry reform. The purpose of Manzke’s letter, sent from a Madoff
insider, was to keep other investors’ monies in Madoff and BMIS so that she could
get her own money out. The same month, just weeks before Madoff was arrested
on December 11, 2008, Manzke asked to pull $30 million from Madoff, and he
gave her the money.
200. On December 19, 2008, Tremont Partners announced that it was
suspending any further determination of the Net Asset Value of the Rye Select
Broad Market Prime Fund, L.P. due to the heavy exposure of the Rye Select Broad
Market Prime Fund to Madoff and BMIS. The Net Asset Value is the difference
between the assets of the Partnership and the liabilities. Because of the Madoff
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scandal, Tremont Partners could no longer determine its actual assets. That day,
Tremont Partners also announced that it would not permit withdrawals from the
Partnerships for those requests submitted for December 31, 2008 and thereafter,
and that payment of proceeds which remain unpaid as of December 19, 2008
would be suspended due to the uncertainty surrounding prior Net Asset Value
calculations.
G.

THE ROLE AND KNOWLEDGE OF OPPENHEIMER
201. In 2001, Tremont was acquired for $133 million by Oppenheimer

Acquisition Corp., the parent of OppenheimerFunds Inc. and a subsidiary of Mass
Mutual. Oppenheimer entered into this deal because it desperately wanted access
to the highly lucrative fund of hedge fund business.
202. The Tremont Defendants maintained a close relationship with its
parent companies, according to its Web site:
Tremont is made up of certain entities, including its investment
advisory and broker-dealer subsidiaries, and, in turn, is part of a
larger corporate affiliation owned by the OppenheimerFunds group
and Massachusetts Mutual Life Insurance Company. The Tremont
entities and, in some cases, its ownership affiliates often work
together to provide the financial products and services offered to
Tremont Clients. By sharing information about Tremont’s
Clients among these companies and affiliates, Tremont can serve
Clients more efficiently. (Emphasis added)
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203. The Tremont Defendants advertised themselves as “An Oppenheimer
Company.” After 2001, Oppenheimer exercised power and control over the
Tremont Defendants and directed and developed the policies and procedures of the
Tremont Defendants.
204. On August 20, 2001, Tremont Advisers Inc. filed a definitive proxy
statement with the SEC regarding the proposed merger of Tremont Advisers with
Oppenheimer Acquisition Corp. The proxy statement included the following
information about the due diligence that Oppenheimer performed prior to the
merger, which was completed in October 2001:
Tremont and (its adviser) Putnam Lovell assembled a package
of information on Tremont in early March 2001. The
information compiled included, among other items, a
description of Tremont’s various business lines, an overview of
its investments and distribution platform, its strategic
relationships, its distribution needs and its financial
projections.
205. The compiled information package on the Tremont Defendants was
made available to Oppenheimer. In reviewing this information, Oppenheimer
learned that the Tremont Defendants had a huge exposure to a single investment
manager, Madoff and BMIS.
206. The process began with formal due diligence meetings with a number
of buyers. Another potential buyer was advised by Goldman Sachs. Following
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the formal due diligence meetings, through late May and continuing into early
June 2001, Tremont’s senior management and representatives of Putnam Lovell,
Tremont’s advisor, continued to work with each of the prospective buyers in
assisting them with their due diligence review of Tremont’s business.
207. During the two weeks ending May 25, 2001, Oppenheimer also
scheduled various meetings with Tremont personnel and conducted due diligence
in Tremont’s data room. The data room housed an extensive list of Tremont due
diligence materials including legal contracts, corporate documents, regulatory
filings, audited and unaudited financial statements, and tax returns. The meetings
focused on various business function areas, such as sales and marketing,
accounting and administration and manager research.
208. Beginning in mid-June 2001, numerous calls and meetings took place
involving senior management of Tremont and Oppenheimer, representatives of
Putnam Lovell, and outside legal counsel for both Tremont and Oppenheimer.
During this period, Oppenheimer completed its due diligence review of Tremont’s
business. During the course of this review and negotiation, the specific terms of
the merger agreement, the employment agreements, the retention plan, bonus plan
for employees, and the stockholders’ agreement were discussed.
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209. Goldman Sachs, which was representing another potential buyer of
Tremont, the law firm of Weil, Gotshal & Manges, and counsel and
representatives for Oppenheimer spent three days in Madoff’s offices as part of a
due diligence team evaluating the value of Tremont Group in preparation for a
possible acquisition of Tremont. Defendant Schulman, Tremont’s co-CEO, was
present at Madoff’s office during this due diligence process. After the due
diligence review, Goldman Sachs advised its client against purchasing Tremont
because Madoff would not let Goldman Sachs perform due diligence. On the
other hand, Oppenheimer chose to ignore the fact that they could not conduct due
diligence of Tremont’s single largest investment advisor and went forward with
the acquisition of Tremont.
210. Oppenheimer knew that Madoff would not allow due diligence of
BMIS’ operations, which Oppenheimer knew was contrary to Tremont’s
representations that it was conducting exhaustive due diligence of its investment
managers and taking steps to protect Tremont’s investors. Nevertheless,
Oppenheimer purchased Tremont. Afterwards, not only did Oppenheimer allow
the Tremont Defendants to continue investing with Madoff and to continue
making false representations to investors, Oppenheimer encouraged its own
investors to invest in Madoff through Tremont. After acquiring the Tremont
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Defendants, Oppenheimer owed a duty to Tremont’s investors to either insist on
withdrawing Tremont’s investments with BMIS or demand greater accountability
from Madoff and BMIS. Oppenheimer did neither.
211. Oppenheimer and Tremont touted the synergies of the merger
between the two corporations. On July 10, 2001, Defendant Sandra Manzke, the
founder of Tremont, and at that time the chairman and co-CEO of Tremont stated
that, “The combination of Tremont Advisers’ expertise in alternative investments
with OppenheimersFunds’ strength in distribution and product capabilities clearly
marks a turning point in our business.” She continued in the press release, stating
that, “Working together we have an unparalleled opportunity to tap the high-networth and institutional market and add a significant growth rate to an already
rapidly growing business. We are very pleased to join forces with such a highquality, client focused organization which shares our vision for the future of
alternative investing.”
212. John V. Murphy, then the chairman and CEO of OppenheimerFunds
was even more direct in the same press release, stating that, “We are pleased to be
joining forces with a leader in the alternative investment business. . . We believe
Tremont’s multi-manager, funds-of-funds approach to hedge fund investing will
appeal to many of our high-net-worth shareholders. Tremont’s unique product
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offerings in combination with our distribution network will open up the world of
alternative investing to a new segment of investors.”
213. Oppenheimer had a far greater opportunity to analyze Madoff’s
operation than many others, including Madoff’s critics. But Oppenheimer was
blinded by the potential of millions of dollars in fees that it could extract from the
Tremont Defendants’s high-net-worth clients and institutional investors and thus
substantially assisted the fraud.
214. As the parent company of the Tremont Defendants, Oppenheimer is
liable for the actions of the Tremont Defendants after the merger. Through the due
diligence process, Oppenheimer and the Tremont Defendants either knew of the
Madoff fraud, or at a minimum, acted with conscious disregard of the true facts
which they should have been aware. At a minimum, Oppenheimer and the
Tremont Defendants owed a duty to Tremont’s investors and failed to fulfill that
duty by acquiring Tremont, allowing Tremont to continue investing in Madoff and
BMIS and by encouraging additional investors to give their money to Madoff and
BMIS. In doing so, Oppenheimer not only perpetuated but exacerbated the harm
caused by the Madoff scandal to innocent investors.
215. Oppenheimer was determined to use Tremont as its entry into the
highly lucrative fund of hedge funds business and ignored the many “red flags”
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that it was aware of. After acquiring the Tremont Defendants, Oppenheimer failed
to protect the thousands of Madoff investors who would place their money with
Madoff during the seven years between Oppenheimer’s acquisition of Tremont in
2001 and Madoff’s arrest in 2008.
H.

THE ROLE AND KNOWLEDGE OF MASS MUTUAL
216. Massachusetts Mutual Life Insurance Company (“Mass Mutual”) is

the parent company of Oppenheimer Acquisition. In 2001, Tremont was acquired
for $133 million by Oppenheimer Acquisition.
217. The Form ADV that Tremont filed with the SEC identifies
Oppenheimer as an owner and “control person” of Tremont Group; it lists Mass
Mutual Holding LLC as an owner and “control person” of Oppenheimer; it lists
Massachusetts Mutual Life Insurance Company as an owner and “control person”
of Mass Mutual Holding LLC.
218. Mass Mutual was intimately involved in the Tremont acquisition.
According to the Boston Globe, the insurance giant was warned in 2001 by a
consultant that a hedge fund business it was about to buy was placing too much of
its clients’ money with just one investment manager – Bernard L. Madoff.
219. Lee Hennessee, a managing principal of Hennessee Group, the
adviser to Mass Mutual, told Mass Mutual relating to Tremont: “I provided them
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with the annual report, which clearly showed that most of the revenue came from
one product, which was Madoff.”
220. According to Hennessee, as well as publicly filed securities
documents related to the deal, top executives of Mass Mutual were deeply
involved in the purchase of Tremont.
221. Mass Mutual executives were involved in a number of ways with the
Tremont deal and were in a position to know about Tremont’s reliance on Madoff.
Hennessee Group said it worked with a Mass Mutual executive on the Tremont
acquisition. The Mass Mutual entity that ended up buying Tremont, Oppenheimer
Acquisition Corp., had six high-ranking Mass Mutual executives on its
eight-member board of directors. According to the merger proxy, top officials of
Oppenheimer negotiated with Tremont at length regarding the terms of the merger
and the board of Oppenheimer voted to approve the deal.
222. Hennessee’s dealings with Mass Mutual began in November 2000,
when the company agreed to help the insurer build a hedge fund business.
Hennessee would review and provide advice on hedge funds to hire, to create a
fund of funds business. During this time period, Hennessee said she was asked
her opinion on Tremont by Anne Melissa Dowling, a senior vice president in
charge of building Mass Mutual’s high net worth business. Mass Mutual ignored
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the warnings of its consultants when it made the decision to go forward with the
acquisition of the Tremont Defendants.
223. Serving on the board of Oppenheimer when it acquired Tremont were
Mass Mutual’s current chief executive, Stuart H. Reese, who was then Mass
Mutual’s chief investment officer, as well as Mass Mutual’s then-chief executive,
Robert J. O’Connell. At that time, O’Connell was also the chairman of
Oppenheimer Acquisition. Others on the Oppenheimer board were Mass Mutual’s
chief financial officer, general counsel, and two deputy general counsels.
224. During the process of acquiring Tremont, Mass Mutual had a unique
opportunity to analyze Madoff’s operations. Mass Mutual was blinded by the
potential for millions of dollars in fees that it could extract from Tremont’s
high-net-worth clients and institutional investors. Specifically, Mass Mutual knew
that Madoff did not permit due diligence, Madoff was the only investment adviser
who paid himself just 4 cents per stock trade and $1 per option trade, and let
feeder funds like Tremont take all other fees, typically a management fee of 1-2%
of assets under management and a performance fee of 20% of profits.
225. Determined to use Tremont as its entry into the fund of hedge funds
business, Mass Mutual ignored the red flags and failed to protect the thousands of
Madoff investors who would place money with Madoff during the seven years
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between Oppenheimer’s acquisition of Tremont in 2001 and Madoff’s arrest in
2008.
226. As the parent company of Oppenheimer and the ultimate parent of the
Tremont Defendants, Mass Mutual is liable for the actions of the Tremont
Defendants after the merger. Through the due diligence process, Mass Mutual and
the Tremont Defendants either knew of the Madoff fraud, or at a minimum, acted
with conscious disregard of the true facts which they should have been aware. At
a minimum, Mass Mutual and the Tremont Defendants owed a duty to Tremont’s
investors and failed to fulfill that duty by acquiring Tremont, allowing Tremont to
continue investing in Madoff and BMIS and by encouraging additional
Oppenheimer investors to give their money to Madoff and BMIS. In doing so,
Mass Mutual not only perpetuated but exacerbated the harm caused by the Madoff
scandal to innocent investors.
I.

THE ROLE AND KNOWLEDGE OF KPMG and KPMG
INTERNATIONAL
227. KPMG International is a Swiss cooperative that is known as one of

the “Big Four” auditing firms. It is the coordinating entity for a network of
independent member firms that describe themselves as, for example, “KPMG LLP,
the United States member of KPMG International” or “KPMG LLP, the United
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Kingdom member of KPMG International.” Its members provide audit, tax, and
advisory services, employing 137,000 people in 148 countries. Although the firms
in each country are independent, they work together to meet the needs of
international businesses.
We are pursuing a global strategy and moving toward a more globally
integrated organization that seeks to bring value to our member firm
clients, enhance the careers of our people, and benefit the
communities in which we live and work. This ability to think beyond
borders means we are better able to help clients respond to the
changes demanded by economic pressures, expand globally and enter
new markets and embrace new global accounting standards. …
228. The goal is a seamless experience for KPMG member firm clients.
This is only possible with closely coordinated leadership, consistent professional
standards and practice procedures, and a strong network of communications links
and cross-border working relationships.
1.

KPMG International Annual Review 2008

229. The hedge fund industry grew dramatically after the dot.com collapse
in 2000, as individual and institutional investors, looking for a refuge from the
falling stock market were attracted by the promise of hedge funds to preserve
capital during bear markets and outperform stock indexes during bull markets.
Between 2000 and mid-2007, assets under management at hedge funds tripled to
$1.7 trillion, according to McKinsey & Co. Responding to the potentially
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lucrative business, KPMG more than quadrupled the number of auditors it
employed to serve hedge funds between 2003 and 2008, and it held itself out as
the accounting firm best qualified to audit hedge firms and provide other
accounting services for funds and their clients.
We continue to see this (hedge fund) sector as an area of strategic
growth for our business, and we continue to bolster our team with
individuals who have industry experience of building and developing
hedge fund businesses.
2.

Hedge Funds

230. KPMG executives spoke at hedge fund conferences, contributed to
analyses of hedge fund accounting practices and helped write guidelines for the
industry. In one 2006 study, “Alternative Investments - Audit Considerations,” a
practice aid for auditors, two of the 12 members of the task force that wrote the
report were KPMG employees, including the chair of the group. The study
recognized, among other points, the challenge of confirming the existence of
alternative investments such as hedge funds at a given date and whether recorded
transactions actually occurred during a given period. If a fund manager does not
provide needed evidence, the auditor must try other means, such as verifying
receipts and disbursements, the study concluded.
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231. The study also cautioned that auditors will need to require more
evidence in support of financial statements if (1) the percent of alternative
investments in the portfolio increases and (2) the nature, complexity and volatility
of the underlying investments increases.
3.

KPMG’s Audit of MSIL and Madoff Related Entities

232. KPMG U.S. and KPMG U.K. served as the auditor for numerous
entities with relationships to Madoff, including feeder funds that owed a duty to its
investors to conduct appropriate due diligence of the investment managers they
were using. Since 2004, KPMG U.S. served as the independent auditor for at least
two of the Rye Select funds managed by the Tremont Defendants. KPMG U.S.
was the independent auditor for the Rye Select Broad Market Prime Fund, which
Plaintiff invested in. In that capacity, KPMG U.S. had a duty to conduct a
thorough and exhaustive audit of the Rye Select Broad Market Prime Fund’s
finances. Rye Select Broad Market Prime Fund’s reported assets were completely
invested in Madoff and BMIS. As the auditor for the fund, KPMG U.S. had a duty
to ensure that the assets were actually there and that the asset valuations and other
financial information presented by Rye Select Broad Market Prime Fund, L.P. to
its investors was true and accurate. KPMG failed in that duty.
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233. In 2002, 2003 and 2004, KPMG U.S. audited the Picower
Foundation, one of 24 entities controlled by Jeffrey Picower that had an unusually
close investing and social relationship with Madoff for 30 years.
234. KPMG U.S. also audited Maxam Capital Management, which was
founded by Manzke as a new Madoff feeder fund after she left the Tremont
Defendants in 2005.
235. KPMG Luxembourg was the auditor for Luxalpha, a huge European
Madoff feeder fund managed by Access. Luxalpha invested nearly $1.7 billion of
its investors’ monies with Madoff and BMIS, all of which were lost when the
Madoff scandal was revealed.
236. As the auditor for a number of firms linked to Madoff in a number of
different countries, the various KPMG member firms had ample evidence and
knowledge of the Madoff fraud. Specifically, KPMG had a duty and was uniquely
positioned to demand greater transparency regarding the operations of BMIS.
Without such comfort, it was improper and unlawful for KPMG to provide the
comfort letters it did to the Tremont Defendants and various other entities that did
business with Madoff and BMIS.
237.

KPMG purchased the auditing company that had originally audited

MSIL. At that point, KPMG U.K. became responsible for auditing MSIL’s
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financial statements, and in that role KPMG became an important player in
Madoff’s international Ponzi scheme. KPMG U.K. served as the purported
independent auditor of MSIL, the London affiliate of the Madoff operation.
238. In the last few years, MSIL became a critical component of the
Madoff fraud, as Madoff falsely told investors he was conducting his securities
trading there, instead of the United States, in order to evade American regulators.
Madoff used his London bank accounts as a way station for laundering his
investors’ money into his own pockets. As MSIL’s auditor, KPMG U.K. issued
unqualified opinions on its financial statements.
239. David Yim, one of the KPMG U.K. auditors assigned to the MSIL
audit was a Director in the Financial-Services Advisory department at KPMG
U.K. where he was a specialist in operational risk and control. Yim was also the
co-head of Investment Management for KPMG. Yim was the author of an article
entitled, “Hedge funds - growing pains of a problem child industry?” An expert in
hedge fund accounting, Yim raised no concerns to any Madoff investors during
the years that KPMG U.K. handled the MSIL account. Either Yim knew or was
willfully blind to the blatant fraud occurring. Yim was in constant contact with
Madoff, and his phone number was in Madoff’s directory of key contact
information.
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240. There was substantial evidence of fraud that KPMG either knew of
and failed to disclose or failed to detect.
241. The evidence showed MSIL transferred monies from its accounts to
related parties in transactions that had no economic substance or business purpose.
For example, on December 20, 2007, after receiving funds from BMIS, MSIL
wired $2,785,515 from a MSIL account at Barclay’s Bank to Ruth Madoff’s
personal account at BNY. MSIL booked this transfer as a payment on a loan, even
though there was no loan from Ruth to MSIL. There was a $25 million loan on
December 27, 2001, but that loan came from BMIS from investor funds in the JP
Morgan 703 Account. MSIL’s records also have false entries from prior years.
Specifically, on December 20, 2002, December 24, 2003, December 23, 2004 and
December 20, 2005, the records falsely claim that over $3 million was paid to
service the BMIS loan although the payments were made to Ruth personally.
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242. In 2007, MSIL transferred a total of $2,782,962 in four separate
payments for the Madoff’s personal yacht by sending monies to Ruth’s personal
account. There was no business reason for this transfer. Two million dollars in
funds from MSIL were also used in 2003 to purchase another yacht on behalf of
the Madoffs.
243. Under relevant professional standards, related party transactions must
be properly disclosed on the financial statements and under generally accepted
auditing standards, the auditor must satisfy itself that material related party
transactions are properly accounted for and adequately disclosed. Under Financial
Accounting Standards Board (“FASB”) 57 and the International Accounting
Standard (“IAS”)/ International Financial Reporting Standard (“IFRS”) 24, related
party transactions include those between a parent company and its subsidiaries,
affiliates, an enterprise and its principal owners, management, or members of their
immediate families. Financial statements must include disclosures of material
related party transactions. There cannot be any presumption that transactions
involving related party transactions are carried on an arm’s length basis. KPMG
U.K., in conducting the audit, either knew about or willfully ignored these related
party transactions when conducting its audits. It should have NOT issued
unqualified opinions showing no irregularities.
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244. In addition, Tremont’s Rye Select Broad Market Prime Fund
entrusted millions of dollars to Madoff, while KPMG U.S. served as the auditor
for the feeder fund. The Rye Select Broad Market Prime Fund was one of several
Madoff feeder funds that hired KPMG U.S. Other feeder funds that relied on
KPMG U.S. include Maxam Capital Management and the Picower Foundation. If
KPMG U.S. had checked with a third party just once, to see if a trade actually
occurred, it would have uncovered the fraud and saved thousands of innocent
investors from financial ruin.
245. As stated on its website, KPMG recognizes that:
An independent audit of financial statements is one of the foundations
for the effective operation of the capital markets. Audit quality is
vital for maintaining trust in the financial reporting process and
the integrity of financial information. Audit teams equipped with
a high level of technical skill and empowered with professional
skepticism provide the heart and soul of a good audit. (emphasis
added).
246. KPMG was aware that investors, like Plaintiff, were relying on it to
investigate and confirm that the Tremont investments were accurately reported. In
January 2007, Plaintiff invested $275,000 in the Rye Select Broad Market Prime
Fund, based in part on the unqualified audit opinions by KPMG. KPMG promotes
itself as one of the foremost auditing firms in the world. In particular, KPMG
promotes itself as an expert in auditing hedge funds.
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247. Similarly, KPMG recognized that prospective and existing investors
in Tremont, like Plaintiff, were the intended beneficiaries of their work. KPMG
owed the Limited Partners of the Rye Select Broad Market Prime Fund, including
Plaintiff, a duty to act as a diligent and skeptical auditor, as required under
applicable auditing standards, including Generally Accepted Auditing Standards
(“GAAS”).
248. KPMG’s recognition that the entire point of an audit is to protect the
Company’s investors who do not have access to inside information, is consistent
with the United States Supreme Court’s pronouncement relating to the special
“public watchdog” role of an accountant in assuring the accuracy of financial
statements. As recognized by the United States Supreme Court:
By certifying the public reports that collectively depict a
corporation’s financial status, the independent auditor assumes a
public responsibility transcending any employment relationship with
the client. The independent public accountant performing this special
function owes ultimate allegiance to the corporation’s creditors and
stockholders, as well as the investing public. This “public watchdog”
function demands that the accountant maintain total independence
from the client at all times and requires complete fidelity to the public
trust. To insulate from disclosure a certified public accountant’s
interpretations of the client’s financial statements would be to ignore
the significance of the accountant’s role as a disinterested analyst
charged with public obligations.
U.S. v. Arthur Young & Co., 465 U.S. 805, 817-18 (1984).
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249. KPMG was also well aware of the particular audit risks presented by
Tremont, whose assets were held by a single investment manager, BMIS, that also
served as the custodian of its own assets, making independent verification of the
assets even more critical. Moreover, through its audit of MSIL, KPMG had inside
information about Bernard Madoff, Peter Madoff, Andrew Madoff and Mark
Madoff, who were owners and directors of both MSIL and BMIS.
250. As the independent auditor for the Rye Select Broad Market Prime
Fund and other funds invested in Madoff, KPMG had a duty to exercise
professional skepticism in conducting its audits. As incredulous as the Madoff
business was with consistent gains and profits, what is most incredible is that
KPMG, a “Big Four” auditing firm, failed to verify and identify the existence of
actual underlying assets to the investments. Hard evidence did not exist for any of
these investments to be true yet KPMG’s failure to discover this is a breach of
their fiduciary duties.
251. KPMG’s monumental failure in not identifying and calling out
glaring red flags is a professional error. Instead, they prescribed a clean bill of
health to a terminally ill investment. The list of red flags is as long as the list of
victims. The fact that Madoff was not a registered advisor and the fact that he
supposedly did not charge fees for his spectacular market-dominating ability was a
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tell-tale sign that something was amiss. Despite not being the official auditor to
Madoff’s securities business, KPMG was in a position to investigate assets
directly linked to the business. KPMG was the last line of defense that should
have helped avert the largest Ponzi scheme the world has ever had to suffer.
Instead, KPMG simply relied on Madoff’s fabricated documents to conclude that
the investments were sound.
252. While KPMG maintains that its professional standard does not
require it to examine underlying assets, the many irregularities of Madoff’s
statements and investment performance ought to have raised red flags for a firm
specifically specializing in the financial sector generally and hedge funds.
Options trading, no matter the complexity, could never mathematically produce
such results. As a sophisticated auditor, KPMG did or should have spotted the
impossible inverted correlation between Madoff’s business performance and the
market. This should have raised alarms at KPMG.
253. Given the massive scale and large volume of trades, even over the
counter trades that Madoff made should have appeared as off sets within the
trading market. Those trades never appeared, and KPMG, with its enormous
resources did or should have spotted the irregularities.
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254. The small composition of the BMIS investment advisory business,
with few employees with unclear duties and responsibilities running such a
purportedly large operation, ought to have been another clear red flag.
255. The quarterly cash outs of a basket of stocks and derivatives would
have naturally depreciated the cash value of many investments that would
impacted the market value of these investments. Instead, BMIS managed to pull
out huge sums of cash without adversely affecting the market. When billions in
cash are withdrawn from the market, there is usually a significant effect or
indentation made on the market value of the investments. Instead, these large
cash-outs had zero effect, and this was a glowing red flag that went ignored by
KPMG.
256. Futhermore, the fact that Madoff executed his own trades and used a
tiny unknown auditor did or should have prompted KPMG to exercise greater
scrutiny in examining the investments of the funds. The tiny firm of Friehling &
Horowitz lacked the size and personnel to handle an auditing job of such
magnitude.
257. KPMG also knew that the records showing the due diligence required
by a professional fiduciary did not exist. KPMG audited two of Tremont’s Rye
feeder funds, including the Rye Select Broad Market Prime Fund. KPMG knew
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that Tremont had not performed the due diligence required of a professional
fiduciary and KPMG should not have provided them with an unqualified audit
opinion.
258. With its multiple connections to the Madoff fraud, principally its
position as the only “Big Four” auditor with immediate access to the Madoffs
through its audit of MSIL, KPMG should have and would have detected the
Madoff fraud through appropriate audit procedures. KPMG International, which
prides itself as being a comprehensive global auditing firm through its interlocking
network of member firms, was in the best position to detect the fact that BMIS did
not engage in any real securities transactions and investigate the suspicious money
transfers between BMIS in New York and MSIL in London.
4.

KPMG Violated Generally Accepted Auditing Standards

259. AICPA Auditing Standard, AU §110.01, states that the entire purpose
of an audit is to obtain an opinion that the financial statements fairly present, in all
material respects, the financial position of the company in conformity with GAAP:
The objective of the ordinary audit of financial statements by the
independent auditor is the expression of an opinion on the fairness with
which they present, in all material respects, financial position, results of
operations, and its cash flows in conformity with generally accepted
accounting principles. The auditor’s report is the medium through which he
expresses his opinion or, if circumstances require, disclaims an opinion. In
either case, he states whether his audit has been made in accordance with
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generally accepted auditing standards. These standards require him to state
whether, in his opinion, the financial statements are presented in conformity
with generally accepted accounting principles and to identify those
circumstances in which such principles have not been consistently observed
in the preparation of the financial statements of the current period in relation
to those of the preceding period.
260. The auditor has the affirmative duty, pursuant to AU §110.02, to plan
and perform the audit to obtain reasonable assurance that the financial statements
are free of material misstatement:
The auditor has a responsibility to plan and perform the audit to obtain
reasonable assurance about whether the financial statements are free of
material misstatement, whether caused by error or fraud. Because of the
nature of audit evidence and the characteristics of fraud, the auditor is able
to obtain reasonable, but not absolute, assurance that material misstatements
are detected. The auditor has no responsibility to plan and perform the audit
to obtain reasonable assurance that misstatements, whether caused by errors
or fraud, that are not material to the financial statements are detected.
261. KPMG specifically represents that it conducts its audits using a
multidisciplinary approach which means “that the audit engagement teams include
experienced professionals in such areas as forensics, tax, information risk
management and valuation, providing them with a broad understanding of an
organization, and enabling teams to focus on key areas of risk, adequacy of
internal controls, and potential fraud.” Its audit “objective is to assist clients in
providing credibility and transparency in financial reporting.”
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262. To obtain such reasonable assurance, the independent auditor has to
perform specific procedures called for by GAAS and, after performing such
procedures, determine if anything came to his or her attention that would lead
them to believe that the financial statements were not fairly presented in
accordance with GAAP. Indeed, it is the professional requirement of the auditor
to exercise professional skepticism and not accept “less-than-persuasive”
evidence. As AU §316.13 states:
Due professional care requires the auditor to exercise professional
skepticism. See section 230, Due Professional Care in the Performance of
Work, paragraphs .07 through .09. Because of the characteristics of fraud,
the auditor’s exercise of professional skepticism is important when
considering the risk of material misstatement due to fraud. Professional
skepticism is an attitude that includes a questioning mind and a critical
assessment of audit evidence. The auditor should conduct the engagement
with a mindset that recognizes the possibility that a material misstatement
due to fraud could be present, regardless of any past experience with the
entity and regardless of the auditor’s belief about management’s honesty
and integrity. Furthermore, professional skepticism requires an ongoing
questioning of whether the information and evidence obtained suggests
that a material misstatement due to fraud has occurred. In exercising
professional skepticism in gathering and evaluating evidence, the
auditor should not be satisfied with less-than-persuasive evidence
because of a belief that management is honest.
263. Further, pursuant to AU §333.02, such professional skepticism must
be utilized in order to properly test management’s representations so that the
auditor actually has a reasonable basis on which to form an opinion regarding the
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financial statements. The audit opinion is valuable precisely because the auditor is
supposedly conducting an independent and skeptical examination of the
information provided by management.
264. If relying upon external information provided by an investee, the
auditor should read available financial statements and accompanying audit reports.
In order for such reliance to be acceptable, the standard for what constitutes a
satisfactory audit report is clear:
In determining whether the report of another auditor is satisfactory for this
purpose, the auditor may consider performing procedures such as making
inquiries as to the professional reputation and standing of the other
auditor, visiting the other auditor and discussing the audit procedures
followed and the results thereof, and reviewing the audit program and/or
working papers of the other auditor. (Footnote 14, AU §332)
Considering BMIS was audited by a small firm, Friehling & Horowitz, and based
upon the size of BMIS and its claimed investments, an auditor that maintains its
duty of professional skepticism should have done more investigation rather than
simply rely on the audit reports of Friehling & Horowitz. A single telephone call
to the AICPA (“American Institute of Certified Public Accountants”) would have
provided information about the audit experience of Friehling & Horowitz, namely
that Friehling & Horowitz had submitted to the AICPA that they had not
conducted an audit in fifteen years.
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265. AU §332.29 adds that the auditor’s judgment on obtaining further
audit evidence should be based, in part, on the materiality of the investment to the
investor’s financial position:
If in the auditor’s judgment additional audit evidence is needed, the auditor
should perform procedures to gather such evidence. For example, the
auditor may conclude that additional audit evidence is needed because
of significant differences in fiscal year-ends, significant differences in
accounting principles, changes in ownership, changes in conditions
affecting the use of the equity method, or the materiality of the investment
to the investor’s financial position or results of operations. Examples of
procedures the auditor may perform are reviewing information in the
investor’s files that relates to the investee such as investee minutes and
budgets and cash flows information about the investee and making inquiries
of investor management about the investee’s financial results.
266. In this case, all of the assets of the Rye Fund were invested in BMIS.
BMIS was single-handedly the most significant and material portion of the Rye
Fund’s balance sheet and financial statements. Based on AU §332.29, KPMG
should have conducted an extremely intensive analysis of BMIS. If BMIS would
not provide the transparency KPMG needed, it should have given the Rye Select
Broad Market Prime Fund, L.P. an unqualified clean audit opinion.
267. Additionally, the auditor must consider both audit risk and materiality
in (1) planning the audit and designing audit procedures, and (2) in evaluating the
results of the audit in relation to the financial statements as a whole, per AU
§312.12:
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Audit risk is a function of the risk that the financial statements prepared by
management are materially misstated and the risk that the auditor will not
detect such material misstatement. The auditor should consider audit risk in
relation to the relevant assertions related to individual account balances,
classes of transactions, and disclosures and at the overall financial statement
level. The auditor should perform risk assessment procedures to assess the
risks of material misstatement both at the financial statement and the
relevant assertion levels. The auditor may reduce audit risk by determining
overall responses and designing the nature, timing, and extent of further
audit procedures based on those assessments.
268. The auditor must plan the audit to obtain reasonable assurance of
detecting material misstatements that it believes could be large enough,
individually or in the aggregate, to be quantitatively material to the financial
statements. As AU §312.20 states:
At the account balance, class of transactions, relevant assertion, or
disclosure level, audit risk (AR) consists of (a) the risk (consisting of
inherent risk and control risk) that the relevant assertions related to
balances, classes, or disclosures contain misstatements (whether caused by
error or fraud) that could be material to the financial statements when
aggregated with misstatements in other relevant assertions related to
balances, classes, or disclosures and (b) the risk (detection risk) that the
auditor will not detect such misstatements. These components of audit risk
may be assessed in quantitative terms, such as percentages, or in
nonquantitative terms such as high, medium, or low risk. The way the
auditor should consider these component risks and combines them involves
professional judgment and depends on the auditor’s approach or
methodology.
269. There are additional audit considerations for alternative investments,
which includes hedge funds. In 2006, the AICPA published a Practice Aid for
Auditors for audit considerations for alternative investments. Two of the 12
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members of the task force that wrote the AICPA Practice Aid were KPMG
employees, including the chair of the group. The Forward states:
This Practice Aid addresses challenges associated with auditing
investments for which a readily determinable fair value does not exist
(that is, investments not listed on national exchanges or
over-the-counter markets, or for which quoted market prices are not
available from sources such as financial publications, the exchanges,
or the National Association of Securities Dealers Automated
Quotations System (Nasdaq)). These investments include private
investment funds meeting the definition of an investment company
under the provisions of the AICPA Audit and Accounting Guide
Investment Companies, such as hedge funds, private equity funds,
real estate funds, venture capital funds, commodity funds, offshore
fund vehicles, and funds of funds, as well as bank common/collective
trust funds. Collectively, these types of investment funds are referred
to herein as “alternative investments.” Alternative investments may
be structured as limited partnerships, limited liability corporations,
trusts, or corporations.
270. As to auditing the value of the investment, the AICPA states that in
addition to obtaining confirmations: “[D]epending on the significance of the
alternative investments to the investor entity’s financial statements taken as a
whole, even if the fund manager confirms all requested information, it may be
necessary for the auditor to perform additional audit procedures.” (Page 3.) In
addition:
Confirm the alternative investment. The Interpretation states that if
the auditor determines that the nature and extent of auditing
procedures should include testing the measurement of the investor
entity’s investment, simply receiving a confirmation from the
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alternative investment of its investments in securities, either in
aggregate or on a security-by-security basis, does not, in and of itself,
constitute adequate audit evidence with respect to the valuation
assertion. The extent of the additional audit procedures is directly
related to the assessed risk of material misstatement of the financial
statements. (Page 10).
271. KPMG failed to adhere to basic accounting principles, and as a
result, their audit reports misrepresented the true financial condition of Tremont
and misrepresented that it had conducted its audits in compliance with
professional standards of care. As discussed above, the number of warnings that
KPMG should have detected regarding the single investment manager that held all
of the Rye Funds’ assets demanded an exhaustive audit of BMIS before an
unqualified clean audit opinion could be issued. KPMG did not conduct an
adequate audit yet still issued an unqualified opinion on behalf of the Rye Fund.
272. In performing its audit work, KPMG agreed and had a duty to
perform such work in conformity with accounting principles generally accepted in
the United States (“GAAP”), as well as the standard of care established by the
AICPA, including the GAAS’ Ten (10) Professional Standards of Care:
General Standards
1.
The audit must be performed by a person or persons having adequate
technical training and proficiency as an auditor.
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2.
In all matters relating to the assignment, an independence in mental
attitude is to be maintained by the auditor or auditors.
3.
Due professional care is to be exercised in the planning and
performance of the audit and the preparation of the report.
Standards of Field Work
4.
The work is to be adequately planned and assistants, if any, are to be
properly supervised.
5.
A sufficient understanding of internal controls is to be obtained to
plan the audit and to determine the nature, timing, and extent of tests to be
performed.
6.
Sufficient competent evidential matter is to be obtained through
inspection, observation, inquiries, and confirmations to afford a reasonable
basis for an opinion regarding the financial statements under audit.

Standards of Reporting
7.
The report shall state whether the financial statements are presented
in accordance with Generally Accepted Accounting Principles.
8.
The report shall identify those circumstances in which such principles
have not been consistently observed in the current period in relation to the
preceding period.
9.
Informative disclosures in the financial statements are to be regarded
as reasonably adequate unless otherwise stated in the report.
10. The report shall either contain an expression of opinion regarding the
financial statements, taken as a whole, or an assertion to the effect that an
opinion cannot be expressed. When an overall opinion cannot be expressed,
the reasons therefor should be stated. In all cases where an auditor’s name is
associated with financial statements, the report should contain a clear-cut
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indication of the character of the auditor’s work, if any, and the degree of
responsibility the auditor is taking.
These standards are further clarified by Statements on Auditing Standards
(“SAS”). KPMG represents that it meets all national and international standards
when it conducts its audits.
273. Based upon its audits, KPMG knew or recklessly disregarded the
true financial condition and valuation of the assets held by Tremont by failing
to conduct rigorous audits that investigated the numerous red flags regarding the
Tremont financial statements, including the valuation of the assets.
274. The misstatements of Tremont’s financial statements were material
and in violation of GAAP. KPMG breached their professional responsibilities and
acted in violation of GAAP and GAAS in its audits of the annual financial
statements of Tremont, including the financial statements of Rye Select Broad
Market Prime Fund, L.P.
275. KPMG violated GAAS General Standard No. 3, which requires the
auditor to exercise due professional care in the performance of the audit and
preparation of the audit report. Based upon the red flags, the amount of money
Rye Select Broad Market Prime Fund, L.P. invested in BMIS, and the fact that
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BMIS did not have an independent custodian, KPMG had a duty to expand its
testing and verification of the valuation of the underlying assets. This expansion
of testing was additionally required because of the lack of audit experience of
BMIS’ auditor.
276. KPMG violated GAAS Reporting Standard No. 1, which requires the
audit report to state whether the financial statements are presented in accordance
with GAAP. KPMG’s audit opinions falsely represented that Tremont’s financial
statements complied with GAAP.
277. KPMG violated GAAS Field Standard No. 1, and the standards set
forth in AU sections 110, 312, 316, and others, by failing to adequately plan its
audit and properly supervise the work of assistants so as to establish and carry out
procedures reasonably designed to search for and detect the existence of errors and
irregularities which would have a material effect upon the financial statements,
especially in light of the red flags.
278. KPMG violated AU section 316, which requires the auditor to plan
and perform its examination of the financial statements with professional
skepticism. Section 316 begins with the statement that: “the auditor has a
responsibility to plan and perform the audit to obtain reasonable assurance about
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whether the financial statements are free of material misstatement, whether caused
by error or fraud.” AU §316.01. There were numerous audit red flags and risk
factors, as set forth above, that alerted or should have alerted KPMG to the
potential of misstatements. As an outside auditor, KPMG owed a special duty to
investors and the public itself, to exercise professional skepticism.
279. KPMG failed to expand its audit procedures and perform effective
audit testing to obtain more reliable, persuasive audit evidence because of the
above-described significant risk factors and audit red flags. As section 316 states,
“[t]he nature of audit procedures may need to be changed to obtain evidence that is
more reliable or to obtain additional corroborative information. For example,
more evidential matter may be needed from independent sources outside the
entity.” This is especially true in the case of assets where there is not a readily
determinable fair value, and also in light of Tremont’s duty to use its discretion to
use a different valuation than represented by BMIS if Tremont deemed it
advisable. KPMG failed to obtain adequate confirmations and/or otherwise
communicate directly with BMIS and third parties regarding the true value and
exposure from the investments in BMIS and failed to fully understand the
relationships between the parties, despite knowledge of risk factors and audit red
flags that required action on KPMG’s part. Section 316.27, which discusses the
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need to exercise professional skepticism in response to the risk of material
misstatement, directs: (a) increased sensitivity in the selection of the nature and
extent of documentation to be examined in support of material transactions, and
(b) increased recognition of the need to corroborate management explanations or
representations concerning material matters. KPMG failed in its stated objective
to assist Tremont in providing credibility and transparency in its financial
reporting.
280. By giving unqualified audit opinions for the Tremont financial
statements, including the Rye Select Broad Market Prime Fund, L.P., KPMG
certified that its audit of Tremont’s books and records was done in
accordance with GAAS and that Tremont’s financial results were being
presented in accordance with GAAP. They were not. By issuing unqualified
clean audit opinions for the Rye Select Broad Market Prime Fund, L.P., KPMG
made materially false and misleading statements to the investors of the Rye Fund
that they knew would be relied upon.
5.

KPMG was Audited by the Public Company Accounting
Oversight Board

281. Some of the shortcomings noted in KPMG’s Madoff-related audits
were not limited to KPMG’s Madoff audits. In August 2005, KPMG admitted to
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criminal wrongdoing and agreed to pay $456 million and overhaul its business
practices to settle Justice Department charges that it engaged in a conspiracy to
help wealthy clients evade taxes. In 2008, the Public Company Accounting
Oversight Board (“PCAOB”) conducted audits at KPMG’s national office and at
29 of its approximately 90 U.S. offices, to identify and address any weaknesses
and deficiencies related to how the firm conducts audits, and it found problems.
282. Congress established the PCAOB in the wake of the Enron scandal to
help detect fraud. The PCAOB set common sense standards that all auditors
should adhere to. David Friehling, Madoff’s only active accountant, was not
registered with the PCAOB and therefore was never audited by PCAOB. Major
auditing firms like KPMG, however, are registered with the PCAOB.
283. In the 2008 audit of KPMG, the PCAOB found significant
deficiencies. According to its June 16, 2009, report:
In some cases, the deficiencies identified were of such
significance that it appeared to the inspection team that the Firm, at
the time it issued its audit report, had not obtained sufficient
competent evidential matter to support its opinion on the issuer’s
financial statements.
284. Among the problems noted in the report were:
•

KPMG failed to test sufficiently the existence and valuation
of the client’s assets and securities. For example, it accepted
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the clients’ valuation and valuation techniques without
performing procedures to test whether they were supportable
and appropriate. (Pages 4, 8)
•

KPMG failed to obtain sufficient competent evidential
matter to support its audit opinion. For example, it placed
too much reliance on the client’s own controls, even though it
had not sufficiently tested those controls and at least one
control did not achieve the specified control objective. It failed
to test the assumptions and data the client used to estimate key
financial information, such as loss rates, loan to value ratios,
and the homogeneity of loan pools. (Page 6)

•

In testing certain receivables, KPMG relied on documents
supplied by the client and failed to get the necessary
corroboration of those documents. In other cases, where it
did send confirmation requests, it did not reconcile the
differences between the amount on the returned confirmation
requests and amount the client recorded as a receivable.
(Page 6)
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•

In a case where KPMG concluded that the overall risk of
material misstatement was high, the possibility of fraud
related to the valuation of financial instruments was
present. In-house controls were deficient, KPMG nevertheless
failed to get, from an independent source, information
corroborating key data and assumptions underlying the values
of certain hard to price financial instruments that the client
used for approximately 30 percent of the financial instruments
KPMG tested. (Page 7)

•

When a client changed its accounting treatment from the
prior year, resulting in deferral of certain expenses, KPMG
failed to identify that the revised accounting was not in
compliance with GAAP. (Page 9)

•

Despite signs that the client was overvaluing one of its units,
KPMG let its client set the value because the client said it
would not sell the unit for less. (Page 9)

•

KPMG agreed with a client’s memorandum that estimated
future cash flows from a certain group of assets were ample
to support the client’s valuation of the assets. The projected
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cash flow schedules attached to the memorandum indicated the
opposite, the client had significantly increased revenue
projections for the assets from its own revenue projections a
year earlier, and the client substantially decreased its projected
research and development costs even while saying it intended
to continue to develop new products. ( Page 10)
J.

THE ROLE AND KNOWLEDGE OF THE BMIS INDIVIDUAL
DEFENDANTS
1.

Frank DiPascali

285. Frank DiPascali, 52, was Madoff’s chief assistant and a resident of
New York. He began working at BMIS in 1975 at the age of 19, and served as a
research clerk and then as a trader before becoming Madoff’s person in charge of
fabricating the trading records and dealing with investors when they had questions
regarding BMIS’ investment strategy or wanted to put in or take out money from
their accounts. By the end of 2008, DiPascali referred to himself as Director of
Options Trading and Chief Financial Officer of BMIS. DiPascali knew of the
Madoff Ponzi scheme and actively assisted in generating fake statements and other
documents and making false statements to BMIS investors. According to the
SEC, DiPascali was being paid more than $2 million a year in salary and bonuses
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by BMIS. He also used BMIS money for personal expenses such as tickets to the
Bahamas in January of 2008 and other luxuries. Between 2002 and 2008,
DiPascali also purportedly invested with Madoff but withdrew more than $5
million from those accounts.
286. On August 11, 2009, DiPascali pleaded guilty to 10 criminal charges
including conspiracy, securities fraud, investment advisor fraud, mail fraud, wire
fraud, international money laundering, perjury and tax evasion in the Madoff
matter, and is cooperating with prosecutors. His sister, Joanne DiPascali, is an
employee of JP Morgan Chase National Association, the private banking arm of JP
Morgan Chase.
2.

Andrew Madoff

287. Andrew Madoff is Bernard Madoff’s son and a resident of New York.
At all relevant times, A. Madoff was a senior employee at BMIS with the titles of
Director of Proprietary Trading and co-Head of Trading. A. Madoff was
employed at BMIS for about 20 years and he had intimate knowledge of the
workings of BMIS. Not only did he work at BMIS for almost 20 years, he was a
director of MSIL. In his position, A. Madoff knew of the fraud due to the number
of red flags that were surrounding him on a daily basis. As a senior employee of
BMIS, it was impossible that A. Madoff did not know that, over a 20 year period,
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BMIS did not trade a single security as it claimed it had. A. Madoff also knew
that the other portions of the BMIS operation, principally the brokerage arm and
the market making arm, were not very profitable and that, at least since 2003,
without the investment advisory business, BMIS would not have been as
profitable as it claimed to be. The fact that A. Madoff’s bonuses could not have
been paid from BMIS’ struggling broker-dealer arm shows that A. Madoff knew
that the investment advisory arm was a fraud. A. Madoff also used the investor
funds of BMIS and MSIL for his personal expenses. While Madoff now claims
that A. Madoff was not involved in the investment advisory business, in answers
to questions about succession, Madoff told clients that his sons worked with him,
were close to him and could take over the investment advisory business if he was
unable to continue because of sickness or death. In his positions at BMIS and as a
director of MSIL, A. Madoff had the authority and duty to protect the clients of
BMIS against policies and procedures that would result in the misappropriation of
investor’s monies.
3.

Mark Madoff

288. Mark Madoff is Madoff’s other son and is a resident of New York.
He is, and at all relevant times, was a senior employee at BMIS with the title of
co-Director of Trading. Like his brother, Mark has been employed at BMIS for
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about 20 years. He had intimate knowledge of the workings of BMIS and in
August of 2000, he told Wall Street and Technology magazine: “What makes it
fun for all of us is to walk into the office in the morning and see the rest of your
family sitting there. That’s a good feeling to have. To Bernie and Peter, that’s
what it’s all about.” According to M. Madoff’s public records from his 1999
divorce, he accumulated a net worth of $8.3 million through his employment at
BMIS at which he was earning $770,000 a year.
289.

Not only did he work at BMIS for almost 20 years, he was a director

of MSIL. M. Madoff was very active in London, spending a lot of his time at the
MSIL offices there. As a senior employee of BMIS, it was impossible that M.
Madoff did not know that, over a 20 year period, BMIS did not trade a single
security as it claimed it had. M. Madoff also knew that the other portions of the
BMIS operation, principally the brokerage arm and the market making arm, were
not very profitable and that at least since 2003, without the investment advisory
business, BMIS would not have been as profitable as it claimed to be. The fact
that M. Madoff’s bonuses could not have been paid from BMIS’ struggling
broker-dealer arm shows that M. Madoff knew that the investment advisory arm
was a fraud. M. Madoff also used the investor funds of BMIS and MSIL for his
personal expenses. In June 2008, M. Madoff bought a $6.5 million house on
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Nantucket Island with cash that was directly transferred from the bank account of
BMIS. He also has two other properties: a $6 million apartment in New York and
a $2.3 million home in Greenwich, Connecticut. In answers to questions about
succession, Madoff told clients that his sons worked with him, were close to him
and could take over the investment advisory business if he was unable to continue
because of sickness or death. In his positions at BMIS and as a director of MSIL,
M. Madoff had the authority and duty to protect the clients of BMIS against
policies and procedures that would result in the misappropriation of investor’s
monies.
290.

M. Madoff and A. Madoff both actively assisted in the fraud through

false misrepresentations by providing assurances and comfort to investors in
BMIS that their funds were being properly invested, even though both sons knew
that BMIS’ investment advisory arm was a massive Ponzi scheme. For example,
after a scheduled meeting between a nervous investor and Madoff, M. Madoff
“accidently” ran into the investor in the elevator. M. Madoff assured the investor
that the investment advisory business was going great and performing well. This
meeting was a planned encounter designed to provide the investor with comfort
regarding BMIS.
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4.

Peter Madoff

291. Peter Madoff is Bernard Madoff’s younger brother and a resident of
New York. Peter Madoff served as the Senior Managing Director, Director of
Trading, Chief Compliance Officer and General Counsel of BMIS. P. Madoff’s
daughter, Shana Madoff, served as a compliance lawyer at BMIS and Cohmad.
P. Madoff graduated from Queens College and Fordham Law School and was a
member of the Bar of the State of New York. BMIS sales literature credits both
Bernard and Peter as having built BMIS “into a significant force in the securities
industry.” Peter Madoff helped develop the computer system that helped create the
first electronic trading exchange. BMIS’ Uniform Application for Investment
Adviser Registration lists P. Madoff as a “control” person. As such, P. Madoff
had the power, directly or indirectly, to control the management and policies of
BMIS and its employees and to implement internal controls to prevent the Ponzi
scheme that occurred. P. Madoff also signed SEC documents, pursuant to the
Sarbarnes-Oxley Act, certifying that BMIS had adequate internal controls for
protecting against fraud. P. Madoff had no basis for signing such certifications.
292. Over the years, P. Madoff served as the Vice Chairman of NASD as
well as the Chairman of its District 10 Committee, which monitors the compliance
of member firms in the Greater New York area, chairman of NASD’s Intermarket
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Trading System Committee and a member of its Trading and Options Committees.
P. Madoff has been employed at BMIS since 1970. P. Madoff is also an owner
and director of MSIL. He had intimate knowledge of the workings of BMIS and
MSIL. As a senior employee of BMIS and its Chief Compliance Officer, P.
Madoff knew that BMIS did not trade a single security for its investors, contrary
to the representations made by BMIS and its feeder funds. P. Madoff also knew
that the other portions of the BMIS operation, principally the brokerage arm and
the market making arm, were not very profitable and that without the investment
advisory business, BMIS would not have been as profitable as it claimed to be. P.
Madoff also used the investor funds of BMIS and MSIL for his personal expenses.
In his positions at BMIS and as a director of MSIL, P. Madoff had the authority
and duty to protect the clients of BMIS against policies and procedures that would
result in the misappropriation of investor’s monies.
5.

Annette Bongiorno

293. Annette Bongiorno worked for BMIS and maintains a residence in
New York. Bongiorno’s office was located on the illustrious 17th floor between
her two assistants’ offices, Winnie Jackson and Semone Anderson. She directed
her staff to research daily share prices of blue-chip stocks from previous months.
Using that information, she then asked them to generate “tickets” showing
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fictitious trades that were in line with the steady annual returns BMIS promised its
investors. In addition to generating fraudulent trades, Bongiorno and her husband,
a retired New York City Department of Transportation employee, acted as
investment recruiters of their neighbors and friends. These particular investments
were placed in accounts called “RuAnn” standing for “Annette” and “Rudy,”
Bongiorno’s husband. Even though she began recruiting small investors in the
1980s, this was not the only kind of recruiting she did for Madoff. In 1975, she
and another Madoff employee brought in Frank DiPascali who had just graduated
from high school a year prior. Bongiorno and DiPascali were both from Howard
Beach, a neighborhood in Queens. As a result of her years of dedication to
Madoff, she and her husband were able to live a comfortable lifestyle in a $2.6
million dollar mansion in a gated community in Manhasset, Long Island which
was purchased in 2000 for $1,394,500, and a $1.25 million dollar home in Florida
which was purchased in 1995 for $862,000. The couple’s fleet included a 2005
Bentley and a Mercedes Benz S55 AMG costing over $100,000.
6.

Paul Konigsberg

294. Paul J. Konigsberg (“Konigsberg”) is a resident of New York, a city
where he conducts substantial business. Konigsberg was a long-time friend and
associate of Madoff and owned nonvoting shares of MSIL in London. MSIL was
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used by Madoff and his family to launder billions of dollars of money between
New York and London. Konigsberg has been the President, senior tax partner and
an active member at Konigsberg Wolf & Co., P.C. for 40 years, which has offices
in New York. Konigsberg is both a licensed CPA and attorney and a member of
both the New York State Society of CPAs and the American Institute of Certified
Public Accountants. Konigsberg received his B.A. in Business Administration
from New York University in 1958, a J.D. from Brooklyn Law School in 1961 and
an L.L.M. in taxation from the New York University Law School in 1965.
295. Konigsberg Wolf & Co., P.C. served as Madoff’s personal
accountants and was responsible for signing off on Madoff’s family investment
books in 2006 and 2007 when the Ponzi scheme neared its collapse. Konigsberg’s
relationship with Madoff was very profitable for Konigsberg. According to
Madoff’s ledgers, Konigsberg was receiving at least $360,000 annually from
Madoff for accounting duties. Moreover, according to The New York Times,
Madoff frequently referred business from his investment clients to Konigsberg.
Konigsberg worked for at least six other families who invested in Madoff’s Ponzi
scheme.
296. Konigsberg’s clients include Carl Shapiro, a major investor in
Madoff’s advisory business. Carl Shapiro is also the father-in-law of Robert Jaffe,
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a Cohmad VP who served as Madoff’s point person in Palm Beach, Florida.
Another client of Konigsberg’s was Jeanne Levy-Church, a client whose JEHT
charity foundation was shut down in the aftermath of the fraud.
297. From 1989-1992, Steven Mendelow, a principal at Konigsberg Wolf
& Co., P.C. operated an unregistered investment firm named Telfran Ltd. that
functioned as a feeder fund to aid Madoff in laundering money. In 1992, the SEC
brought a case against Mendelow for funneling $88 million dollars directly to
Madoff.
298. Konigsberg’s relationship with Madoff goes back 25 years. Notably,
he is the only non-family member of the Madoff’s to hold an ownership stake in
the London firm. Konigsberg is the most prominent accountant in Madoff’s
inner-circle having served as director on the board of directors for many major
companies. An accountant and attorney by trade, Konigsberg knowingly played a
key and important role in concealing the transfers between Madoff’s New York
and London accounts. Through his roles at MSIL and as Madoff’s accountant, he
knew or turned a blind eye to the fraud.
299. Konigsberg and his wife Judith own a home in Greenwich,
Connecticut and recently sold their Palm Beach home in Florida, a year before
Madoff confessed that he was running one of the world’s largest Ponzi schemes.
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7.

The Individual Defendants Used BMIS for Personal Use

300. In the past seven (7) years, A. Madoff, M. Madoff and P. Madoff
received compensation of more than $80 million from BMIS. In addition, they
received loans, and the payment of millions in personal expenses, such as cars,
luxury trips and homes. For example, BMIS loaned M. Madoff $6.5 million in
2008 so that M. Madoff could purchase a home in Nantucket. BMIS also made a
$9 million loan to P. Madoff and transferred money to MSIL so that he could
purchase a vintage Aston Martin worth more than $230,000. DiPascali also used
BMIS money for personal expenses such as tickets to the Bahamas in January,
2008. Millions of dollars flowed to each of the individual defendants named
above.
K.

THE ROLE AND KNOWLEDGE OF JP MORGAN CHASE
301. JP Morgan Chase, formerly Chase Manhattan Bank, is a banking

conglomerate and the third largest U.S. financial institution. JP Morgan promotes
itself as providing “institutional, high-net-worth and individual investor clients
with high quality global investment management in equities, fixed income, real
assets, hedge funds, private equity and cash liquidity. By building a reputation for
investment excellence and superior service, JP Morgan Asset Management has
become one of the largest asset managers in the world.” JP Morgan further
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promotes itself as “a premier securities servicing provider that helps institutional
investors, alternative asset managers, broker dealers and equity issuers optimize
efficiency, mitigate risk and enhance revenue. JP Morgan leverages the firm’s
unparalleled scale, leading technology and deep industry expertise to service
investments around the world.” It also ranks as one of the top three commercial
banks in the nation. Joanne DiPascali, sister to Madoff’s right hand man in the
Ponzi scheme, was an employee of JP Morgan Chase National Association, JP
Morgan’s private banking arm.
1.

JP Morgan Managed BMIS’ Primary Account Which Was Used
to Illegally Launder Monies Obtained from Investors

302. JP Morgan played a key role in the Madoff fraud. For two decades,
JP Morgan was BMIS’ banker. BMIS’ account was one of the largest cash
accounts at JP Morgan and contributed substantially to JP Morgan’s revenues and
its capital holding requirements. According to analysts, due to the sheer size of
the 703 Account, which at one time blossomed to $5.5 billion, JP Morgan made
nearly $483 million just for managing the 703 Account. The fact that BMIS
maintained a huge cash account at JP Morgan that engaged in suspicious money
transfers to London but did not engage in any securities transactions did or should
have raised alarms at JP Morgan. Not satisfied with serving solely as BMIS’
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banker, JP Morgan substantially assisted the fraud and also profited from Madoff
and BMIS through the issuance of structured notes that paid out three times the
returns of the Fairfield Sentry Fund and the Fairfield Sigma Fund, the primary
Madoff feeder funds under the management of the Fairfield Group. JP Morgan
invested about $250 million of customers’ monies in the Fairfield Sentry Fund and
the Fairfield Sigma Fund.
303. JP Morgan purchased Bear Stearns on March 16, 2008 and gained
additional inside knowledge about the Madoff scandal, specifically that Madoff
could not trade the volume that Madoff claimed. As a result of its connections
with Madoff and BMIS, it had actual knowledge that BMIS was violating its
fiduciary duties and committing fraud because JP Morgan knew that BMIS was
not purchasing securities on behalf of investors and was misusing investor funds.
304. BMIS was a substantial client of JP Morgan and, according to a
well-known bank analyst, JP Morgan made close to one-half a billion dollars from
the BMIS account, making BMIS an important profit center for the bank
305. One of JP Morgan Chase’s role for Madoff was as a depository for
the investors who invested through BMIS. Since at least the early 1990s, all of the
investor monies obtained by BMIS were deposited in the JP Morgan 703 Account.
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306. Madoff had other checking accounts with JP Morgan, too, including
at least one, a business account for Bernard L. Madoff Investment Securities LLC,
that paid monthly American Express bills for Madoff’s family and BMIS
employees. It was through monitoring of these accounts that JP Morgan obtained
the knowledge that Madoff was not trading the securities as represented. Despite
this knowledge, JP Morgan substantially assisted the fraud by obtaining investors
for Madoff and BMIS through the Fairfield Group.
2.

JP Morgan’s Internal Control System Raised No Alarms
Regarding Madoff

307. JP Morgan is a bank of substantial size, resources, and sophistication,
with an active investment brokerage and advisory business. JP Morgan is also an
expert in investment technique and business practices. By that time, Madoff’s
fame on Wall Street and the remarkable success of his investment strategy were
well known. JP Morgan also knew that it managed the 703 Account which
Madoff used for his investment advisory business. JP Morgan had a long
relationship with Madoff and BMIS and had direct knowledge of the cash activity
and balance of Madoff’s 703 Account. With the significant press surrounding
Madoff, and the fact that the 703 Account was one of JP Morgan’s single largest
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cash accounts, JP Morgan knew that no funds were being utilized for any actual
securities transaction.
308. Because of JP Morgan’s relationship with Madoff in managing the
703 Account since the early 1990s and Madoff’s reputation, JP Morgan’s internal
controls were or should have been alerted when Madoff purported to generate
returns of over 10% by hedging and trading S&P 100 index stocks that had been
literally devastated by the economic downturn. These remarkable gains, having
only seven months of minor losses out of 89, were highly improbable given the
financial climate of the domestic and international economies during that time.
Because of the size and importance of BMIS as a client, JP Morgan consciously
disregarded any questions it may have had regarding the 703 Account. JP Morgan
was uniquely positioned to monitor and oversee BMIS’ investment advisory
accounts and it used that knowledge to assist the fraud by managing the 703
Account.
309.

Madoff’s account at JP Morgan held demand based deposits. As

such, JP Morgan had full use of the funds until the funds were needed or requested
by the account holder. For a bank with the size and sophistication of JP Morgan,
it was common protocol to monitor the activity and transactions of such a large
cash account. For decades, JP Morgan profited from the available use of the funds
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in the account. From 2006 to 2008, the account held billions in cash, at one point
topping $6 billion. This balance evaporated in late 2008 during the economic
downturn when huge cash withdrawals were demanded by Madoff’s investment
advisory clients to coverage shortages in other areas of investment.
310. JP Morgan had long overseen the account used by Madoff to develop
and grow his Ponzi scheme. JP Morgan witnessed serious irregularities in the
handling of the 703 Account, which was purportedly used to invest in securities.
These irregularities warranted extra scrutiny from JP Morgan. JP Morgan watched
and monitored a supposed powerful and successful brokerage house that operated
in unregistered secrecy while outwardly advertising that it could achieve
excessively high, consistent gains. JP Morgan’s exclusive ability to monitor the
irregular large cash deposits and withdrawals provided JP Morgan with the ability
to detect and uncover the Madoff fraud before it devastated tens of thousands of
innocent investors. Instead, it continued to transact business on behalf of Madoff
and BMIS.
311. Madoff used the 703 Account to pay money out to himself, his family
or other investors who requested withdrawals, or he put it in short term
investments, or he laundered it through other accounts to himself, his family or his
broker dealer business. Rarely, if at all, did BMIS use the monies from the
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account to purchase stocks or options for his investors, as he claimed to do. In
fact, it was nothing more than a slush fund, according to the SEC’s latest report.
312. Sometimes the account had little money and sometimes huge sums
just sat for extended periods in the account, as in 2008 when it held almost $6
billion. This massive fluctuation in the 703 Account should have triggered an
internal probe or triggered alarms with JP Morgan’s internal control system.
3.

JP Morgan Assisted in Money Laundering Between New York
and London

313. In 2000, money began to flow from the 703 Account in New York to
a London bank account and back to the 621 Account at BNY, which was the
operating account for BMIS’s broker-dealer arm. According to government
authorities, these transfers of money constitute money laundering. JP Morgan
actively participated in these transactions. For example, between 2001 and 2008,
Madoff wired $500 million from the investors’ 703 Account in New York through
MSIL accounts in London to the 621 Account in New York. More than half of the
money ended up with BMIS market making and proprietary trading businesses,
prosecutors said. During that time, Madoff regularly withdrew cash from the 621
Account, sometimes as much as $2 million a day. Some of the transfers were much
larger. On April 1, 2007, for example, Madoff sent $54.5 million from the 703
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Account in New York to one of the BMIS accounts in London. Not all of the
money is currently accounted for.
4.

International Money Laundering Abatement Act

314. JP Morgan knew that many Madoff transfers were fraudulent. Under
the Bank Secrecy Act, banks are trained to spot, and required to report, cash
transactions exceeding $10,000 and suspicious activity that might be a sign of
money laundering, especially after September 11, 2001, when the passage of the
USA Patriot Act required stepped up scrutiny. The International Money
Laundering Abatement and Financial Anti-Terrorism Act of 2001 imposed added
due diligence requirements on financial institutions that required them to provide
Suspicious Activity Reports (“SAR”) if they detected account activity that was
suggestive of money laundering activities. The transfers in the BMIS accounts
had many of the features of money laundering, such as frequent large transfers
among accounts, and large deposits but few cash withdrawals for daily operations.
315. The primary regulator of national banks, the Office of the
Comptroller of the Currency (“OCC”), described the goals of the Bank Secrecy
Act in its 2000 handbook:
Money laundering is the criminal practice of filtering ill-gotten gains
or “dirty” money through a maze or series of transactions, so the
funds are “cleaned” to look like proceeds from legal activities. ....
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316. Congress enacted the Bank Secrecy Act to prevent banks and other
financial service providers from being used as intermediaries for, or to hide the
transfer or deposit of money derived from, criminal activity. In particular, the
Department of the Treasury warned that hedge funds, such as BMIS, was one of
the prime candidates for money laundering. JP Morgan never filed any SAR
relating to the 703 Account.
317. A financial institution must educate its employees, understand its
customers and their businesses, and have systems and procedures in place to
distinguish routine transactions from ones that rise to the level of suspicious
activity.
318. Among the criminal activities money laundering is designed to
combat is fraud, according to the OCC, which mentions “brokers/dealers” as an
example of the kinds of businesses that could be a potential source of money
laundering.
319. The OCC specifically identifies several “examples of potentially
suspicious activities that should raise red flags for further investigation to
determine whether the transactions or activities reflect illicit activities rather than
legitimate business activities and whether a Suspicious Activity Report should be
filed.” Many of the following applied to BMIS and Madoff:
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•

A customer opens several accounts for the type of business he or she
purportedly is conducting and/or frequently transfers funds among
those accounts.

•

A customer frequently makes large dollar transactions (such as
deposits, withdrawals, or purchases of monetary instruments) without
an explanation as to how they will be used in the business.

•

A business account history that shows little or no regular, periodic
activity; the account appears to be used primarily as a temporary
repository for funds that are transferred abroad. For example,
numerous deposits of cash followed by lump-sum wire transfers.

•

The currency transaction patterns of a business experience a sudden
and inconsistent change from normal activities.

•

Unusual transfer of funds among related accounts or accounts that
involve the same principal or related principals.

•

Funds transferred in and out of an account on the same day or within
a relatively short period of time.

•

A professional service provider, such as a lawyer, account, or broker,
who makes substantial deposits of cash into client accounts or
in-house company accounts, such as trust accounts and escrow
accounts.

320. The transfers into and out of these accounts exhibited these qualities,
but JP Morgan continued to substantially assist the fraud. In violation of U.S. law,
JP Morgan did not raise any suspicions with the federal government. Based upon
the transfers of money and the fact that no stocks were ever purchased with the
money from the accounts, JP Morgan knew that BMIS and Madoff were engaging
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in a massive fraud and had breached their fiduciary duties to their investors, either
direct investors or those who invested through feeder funds.
5.

JP Morgan Substantially Assisted the Fraud by Selling MadoffLinked Structured Notes to Investors

321. Around 2006, JP Morgan began selling derivative investments that
had the effect of tripling an investor’s investment in BMIS. When an investor
buys a structured noted from a bank, typically the bank is promising to pay interest
based on the performance of some other investment. In this case, the other
investment was the Fairfield Sentry Fund and Fairfield Sigma Fund, which JP
Morgan knew was completely invested in Madoff and BMIS. The structured notes
sold by JP Morgan promised to pay investors based on the performance of the
Fairfield Sentry Fund and the Fairfield Sigma Fund, two of Madoff’s primary
feeder funds. In order to hedge its bets, JP Morgan invested a substantial amount
of money into the Fairfield Sentry Fund and Fairfield Sigma Fund. JP Morgan
expected to profit by taking advantage of the margin between what it needed to
pay investors in the structured notes and what it obtained from its investment in
the Fairfield funds. By selling these structured notes, JP Morgan was substantially
assisting the fraud being perpetrated by Madoff, BMIS and Madoff’s feeder funds
while indirectly bringing in new investor money for Madoff’s Ponzi scheme.
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322. JP Morgan has long been a world leader in derivative innovations,
which in turn have driven record-setting revenues and profits. In 2006, the year it
began issuing its Fairfield structured notes, JP Morgan was ranked #1 in
Investment Banking fees worldwide with record investment banking fees of $5.5
billion, up 35% from the prior year.
323. To cover the promise it made to its investors, JP Morgan put three
times the face amount of the notes, or $250 million, into the Fairfield Sentry Fund
and the Fairfield Sigma Fund. In doing so, JP Morgan used derivatives to
substantially assist the Madoff fraud. For investors enamored of Fairfield’s – and
therefore Madoff’s – consistent returns, this was a way to make more money than
if they had invested directly in any of the Madoff feeder funds. For JP Morgan, it
was a way to attract high-net-worth investors and earn an estimated $1.5 million in
fees. By selling the structured notes and then hedging its bets by investing in the
Fairfield funds, if those funds did well, the bank’s returns would offset its
obligation on the notes. In other words, these notes became a valuable source of
funds for Madoff, triple what an investor alone would have committed. For the
Fairfield Group, which based its fees on how much money it was managing for an
investor, it was essentially tripling its fees through JP Morgan’s sale of these
structured notes.
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324. As JP Morgan describes in its online explanation of structured notes:
Q.

Would an issuer want the index underlying a structured
investment to go up or down?

A.

Those who construct structured investments typically seek to
design investments that enable investors to realize the
maximum possible return given their market view. As such,
they often do not take an active view on the structured
investments they sell. Instead, an issuer typically hedges its
exposure to the equity underlying as completely as possible and
is therefore indifferent to the appreciation or depreciation of a
structured investment underlying.

325. In 2006, JP Morgan was so eager to sell its Fairfield structured notes
that it did not evaluate the safety of its investors’ bets on Fairfield. The bank itself
was protected by its hedges. In developing the Fairfield structured notes, JP
Morgan ignored the many warning bells surrounding Madoff’s operations. It
completely failed to investigate Fairfield’s claims that it was monitoring Madoff’s
strategy and performing due diligence to make sure Madoff was a safe investment.
326. The Fairfield Group was earning more than $100 million a year from
its Madoff accounts. In 2007, the Fairfield Group reported $250 million in
revenue and $160 million came from its relationship with Madoff, according to the
Wall Street Journal. That same year, Andres Piedrahita earned more than $45
million and Tucker and Noel got more than $30 million. Most of this was
performance fees generated from Madoff’s unearthly returns, so they had an
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enormous incentive to keep the Madoff funds going. That should have prompted
JP Morgan to scrutinize the Fairfield funds carefully.
327. Though JP Morgan has publicly stated that it only learned of the
problems with BMIS in the fall of 2008, this is not true. JP Morgan was BMIS’
banker for decades. After its acquisition of Bear Stearns, JP Morgan gained
additional inside knowledge about the Madoff scandal. Bear Stearns was a major
institution in the hedge fund industry and did extensive business with Cohmad, the
brokerage house founded by Madoff himself and his close friend, Maurice Cohn.
BMIS’ trading desk executed a large number of trades with Cohmad that were
cleared by Bear Stearns. Based on this inside information, JP Morgan had actual
knowledge that BMIS was violating its fiduciary duties and committing fraud
because JP Morgan knew that BMIS was not purchasing securities on behalf of
investors and was misusing investor funds
328. Investors were not told of JP Morgan’s concerns. A JP Morgan
spokesperson, Kristen Lemkau, said that under the sales agreements “we did not
have the right to disclose our concerns” because the issues did not rise to the
threshold of letting the bank restructure the notes. However, nothing in the sales
agreements would have prevented JP Morgan from reporting its concerns to the
SEC. Even though JP Morgan knew these were investors’ funds pouring into a
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company that JP Morgan knew was engaged in fraud, the bank continued to accept
deposits into the 703 Account and others.
329. In developing these structured notes and making these investment
decisions, JP Morgan knew that BMIS was not purchasing securities for investors
based on its knowledge that BMIS was not purchasing securities from the 703
Account and its knowledge that the market would have moved differently if
Madoff was making the trades he claimed to be making using his “split strike
conversion” strategy.
6.

Knowing the End Was Near, JP Morgan Withdraws from the
Madoff-Related Structured Notes Due to Knowledge of Serious
Problems at BMIS

330. As BMIS’ banker, JP Morgan knew that the Madoff fraud would soon
collapse. If stocks had actually been purchased, BMIS would have been
depositing monies from the stock sales when investors sought to redeem the
monies. Since no stocks had ever been purchased, the only money coming into the
accounts was money from investors. In the fall of 2008, knowing that the end of
the fraud was near, JP Morgan withdrew its $250 million from BMIS through the
Fairfield feeder funds. The fact that JP Morgan was still otherwise active in hedge
fund investments and withdrew its funds from only one hedge fund, the Fairfield
feeder funds for BMIS, is evidence that it knew about problems at BMIS. JP
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Morgan had full knowledge about the lack of transparency in 2006 when it first
invested the monies. According to Pensions & Investments, JP Morgan Asset
Management decided not to invest in Madoff or BMIS.
331. JP Morgan failed to tell those who invested in the structured notes
and its depositors who had placed money in the 703 Account that it had withdrawn
due to its knowledge that the Madoff fraud was about to collapse. After
withdrawing, JP Morgan continued to accept deposits into the 703 Account, even
though it knew these investors’ funds were not being used to purchase securities
for the investors, as Madoff and BMIS claimed, further substantially assisting the
fraud.
332. In the summer of 2008, with the global economy already on shaky
ground, Madoff still maintained almost $6 billion in the JP Morgan 703 Account
which contributed substantially to JP Morgan’s capital and helped stabilize its
balance sheet.
333. In September 2008, market conditions worsened rapidly. The S&P
100 fell 28% from mid September to mid October, and investor redemptions
spiked dramatically. Over the next three months, Madoff’s investors would
demand the return of more than $6 billion. This meant the balance in the 703
Account was in freefall.
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L.

THE ROLE AND KNOWLEDGE OF THE BANK OF NEW YORK
334. BMIS had its operating account for its broker dealer business with the

Bank of New York (the 621 Account). As a result, it knew that it was providing
substantial assistance to the fraud by providing fund administrative services to
Tremont, a Madoff feeder fund, giving both Tremont and Madoff an added layer
of legitimacy.
335. In violation of money laundering laws, BNY allowed Madoff to
transfer monies back and forth to London. The cash into MSIL was monies
laundered through JP Morgan (which also sold structured investments directly tied
to the largest Madoff feeder fund) and BNY. The fund transfers to London were
subsequently funneled to Madoff, his family, and to the 621Account.
336. BNY also provided fund administration, valuation, and custodial
services to Tremont Partners, including monthly calculation of the Net Asset
Value for certain Rye Select funds, including the Rye Select Broad Market Prime
Fund that Plaintiff invested in. The Bank of New York’s hedge fund
administration services included: independent portfolio monitoring and valuation,
accounting and account reconciliation, coordination of audits, asset management,
reconciliation of trading activities, and fulfillment of reporting requirements. This
required BNY to conduct independent determinations of the funds’ assets and
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liabilities. One of the primary objectives of selecting BNY to administer the funds
was because BNY would purportedly be able to provide quality accounting and
tailored administrative services.
337. BNY was responsible for performing certain day-to-day
administration tasks on behalf of the Rye Select funds, including: (1) calculating
daily or periodic portfolio valuations using independent pricing sources,
(2) reconciling cash and portfolio positions, (3) providing electronic interface with
prime brokers and custodians, (4) processing corporate actions, (5) providing
portfolio reporting, (6) maintaining books and records, (7) calculating all fund fees
(performance and asset based), (8) reconciling general ledger accounts, (9)
calculating and disseminating daily or periodic net asset values, (10) preparing
periodic financial statements, (11) coordinating annual audits, (12) communicating
with limited partners, (13) communicating with others relating to the Broad
Market Funds, (14) processing subscriptions of new limited partners, (15)
maintaining the registers of limited partners, (16) disbursing distributions with
respect to the interests, legal fees, accounting fees, and officers’ fees, and (17)
conducting meetings of limited partners and the General Partner. In addition,
BNY was responsible for providing certain custodial services to the Rye Select
funds.
191

338. As the professional administrator for the Rye Select funds, BNY was
in a position such that it should have independently monitored and valued the Rye
Select funds’ holdings, reconciled the Rye Select funds’ accounts, trading
activities, and financial statements.
339. Had BNY performed its duty in a reasonable manner, it would have
identified critical discrepancies in the Rye Select funds’ accounts, activities, and
financial statements. BNY was aware of or recklessly disregarded numerous red
flags that the monies invested in the Rye Select funds either ceased to exist or
were substantially diminished in value once transferred to BMIS.
340. In fact, BNY’s own Investment Management Division investigated
Madoff and recommended that its own clients not invest with Madoff or in BMIS.
However, BNY was collecting such large fees as the administrator of the Rye
Select funds that it ignored the evidence of fraud and failed to inform Plaintiffs of
the fraud and the crucial fact that virtually all of the capital invested in the Rye
Select funds were being used in a massive Ponzi scheme.
341. Despite its awareness of the evidence of fraud described above – and
its own Investment Management Division’s refusal to invest in Madoff because of
this evidence – BNY nevertheless misrepresented the value of the assets held in
the Rye Select funds. The account statements sent out by BNY to Rye Select fund
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investors, such as Plaintiff, is but one example of the false statements made by
BNY to Rye Select fund investors, such as the Plaintiff. BNY knew that its
misrepresentations ultimately would be relied upon by Plaintiffs.
IV.
PLAINTIFF’S INVESTMENT IN THE SCHEME
342. Plaintiff Jay Wexler of New York, invested more than $300,000 with
Madoff between January 2007 and February 2008.
343. In 2006, Plaintiff became interested in the Rye Select Broad Market
Prime Fund, L.P. (the “Rye Fund”) because it claimed to be able to deliver
excellent, consistent results, even during difficult economic times. At that time,
Plaintiff contacted Harry Hodges, one of the general partner at Tremont Group
Holdings, and requested information about a potential investment in the Rye Fund.
Hodges sent Plaintiff a Private Placement Memorandum (“PPM”).
344. By this time, Tremont was a part of Oppenheimer and Mass Mutual
and marketed itself as “An Oppenheimer Company.” Tremont also promoted itself
as being part of the Mass Mutual Financial Group. By that time, Robert Schulman
was the sole-CEO of the Tremont Defendants. Founder Sandra Menzke had left in
2005 to start Maxam Capital Management, another Madoff feeder fund.

193

345. The PPM that Hodges provided expressly provided that Tremont
Partners, Inc., as General Partner, had fiduciary duties to the partnership to
“exercise good faith and integrity in handling the Partnership’s affairs.” Page 35
of the PPM.
346. The PPM, as confirmed by Hodges, stated that its investment
objective was “to seek long term capital growth by allocating Partnership capital
to a selected investment adviser or advisers . . . The Partnership primarily invests
with a Manager based in the United States and who invests or trades in a wide
range of equity securities, and to a lesser extent, other securities.” Page 1 of the
PPM. Tremont Partners, Inc. represented that although there may be a relatively
small amount of publicly available information about the managers selected to
manage the partnership assets, the “General Partner believes, however, that it will
be able to obtain sufficient information about potential Managers to select them
effectively.” Pages 24-25 of the PPM.
347. Tremont Partners represented that it was guided in selecting a
particular Investment Adviser based upon: “The Investment Adviser’s past
performance and reputation; Size and efficiency of assets managed; Continued
favorable outlook for the strategy employed; Ability of the Partnership to make
withdrawals for the strategy employed.” Page 2 of the PPM.
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348. The PPM did not disclose that the majority of the Rye Funds’ assets
were invested with Madoff. After Madoff was arrested, Manzke told an
interviewer on PBS’s Frontline that she didn’t mention Madoff’s name in
prospectuses because he told her not to. The PPM also did not disclose that
Madoff and BMIS were filling three roles generally filled by three separate and
distinct companies: Madoff and BMIS served as investment adviser, custodian of
the funds and executing broker for the trades.
349. In January 2007, Plaintiff invested $275,000 in the Rye Fund, based
upon the reputation of Madoff and the professionals listed in the PPM, as well as
based on misrepresentations and omissions made directly to Plaintiff. These
misrepresentations include the representation that Tremont and the Rye fund had
unqualified clean audit opinions from KPMG, as well as misrepresentations
regarding the nature of the investment made by Hodges and the PPM. In order to
increase the amount of new monies flowing into the Madoff Ponzi scheme,
Hodges, acting on behalf of the General Partner Tremont Partners, specifically
allowed Plaintiff to invest less than the stated $500,000 minimum investment.
BNY, as administrator of the Rye Select Broad Market Prime Fund, also falsely
represented that it would provide administrative services to the fund in an
appropriate manner.
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350. Tremont represented in filings with the SEC, which were attached to
the PPM it sent clients, that it provided investment supervisory services to
proprietary funds. It further represented to the SEC and investors that it analyzed
in detail all investment management organizations, including conducting on site
interviews to evaluate back office operations and internal staff as well as utilizing
databases, wire services, performance measurement publications and other
surveys. Specifically it represented in its Uniform Application for Investment
Adviser Registration dated March 31, 2006:
“TPI [Tremont Partners, Inc.] makes recommendations and/or
selections of underlying investment managers for its clients and the
making and recommendation of investments in private placement
vehicles on behalf of such Clients of TPI. In doing so, TPI’s research
staff evaluates investment management organizations. The staff
analyzes, in detail, the philosophy, styles, strategies, investment
professionals, decision making processes and performance of the
organization and the investment products offered. TPI’s research
staff conducts on site interviews at and examination of such
organizations to evaluate back office operations and internal staff,
among other things.
“TPI relies on underlying investment adviser reports and its
examination of adviser operations as primary sources of information.
In addition, TPI utilizes databases, wire services, performance
measurement publications and other surveys of investment results,
such as newspapers, and other business journals as information
sources. TPI has a license to utilize the information included in the
Lipper TASS database, an extensive database of hedge fund
investment manager performance formerly owned by TCMI [Tremont
Capital Management, Inc.]. Additionally, TPI sources data on new
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investment organizations through referrals to TPI by other investment
managers, its clients and contacts in the financial service industry.
351. These misrepresentations provided comfort to Plaintiff which led him
to falsely believe that the Tremont Defendants and the Rye funds would monitor
the investment adviser and the securities that the Rye funds invested in. Instead,
the Tremont Defendants just handed the money to Madoff.
352. Plaintiff received weekly and monthly progress updates from
Tremont. He had telephone conversations with Hodges, Darren Johnson, Monica
Pascu, the Sales Coordinator, and Brian Marsh. At the end of 2007, his statement
showed that he had earned $27,301. BNY sent monthly account statements to
Plaintiff that provided false information to Plaintiff regarding the value of their
investments. BNY was in a position to warn investors of the Madoff fraud and
failed to do so and instead faciliated the fraud by acting as an administrator of the
Rye Select Broad Market Prime Fund. BNY either knew or consciously
disregarded the fact that BMIS was being operated fraudulently and that the funds
they were supposed to be managing was instead being diverted for the personal
benefit of Madoff and his co-conspirators.
353. The Tremont Defendants had the responsibility to ensure that the net
asset value of the partnership was properly calculated. Net asset value is simply
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the difference between the assets of the partnership and its liabilities. The assets
of the partnership were almost completely invested in Madoff and BMIS,
obligating the Tremont Defendants to conduct a thorough review of BMIS to
guarantee that the assets the Tremont Defendants claimed to have were actually
being invested properly. This included the duty to ensure that the securities
represented to be in the partnership’s portfolio were actually in the portfolio.
354. Based upon the trust and confidence that he had in Tremont to
appropriately review his investment, in February 2008 Plaintiff invested additional
monies in the Fund. As of October 31, 2008, Tremont represented that his account
had a value of $431,679.
355. During the 13 months that Plaintiff was adding money to the Rye
Select Broad Market Prime Fund, Tremont executives were actively seeking to
increase the money being directed into the fund and funneling greater amounts of
money to Madoff and BMIS. They had an incentive to entice people to invest,
because the Rye funds paid annual fees to Tremont of 1% to 1.75% of assets,
according to 2008 marketing documents. With $3.1 billion invested, Tremont was
earning up to $54 million a year.
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VI.
NEARING THE END
356. On October 8, 2007, the S&P 100 began to decline. Madoff knew
this could mean trouble. Six years earlier he had told Mar/Hedge that the split
strike conversion strategy, as a whole, was designed to work best in bull markets.
He attributed his success in part to the ongoing strength of the market, saying,
“We’ve really been in a bull market since ‘82, so this has been a good period to do
this kind of stuff.” Now those days were over. By the time Madoff was arrested
14 months later, the S&P100 would have fallen 42%.
357. Later, Fortune magazine would tell of an odd moment on the mid
Manhattan trading floor of Bernard Madoff Investment Securities near the end of
2007. A half dozen staffers stared up at the ceiling mounted TV as CNBC aired a
report on the mysterious Palm Beach death of a hedge fund manager who had been
leading a double life. “Bernie,” someone casually asked as Madoff happened to
walk by, “have you heard of this guy?” Madoff glanced at the screen and
exploded: “Why the fuck would I be interested in some shit like that?” “I never
saw him react like that before,” said a Madoff trader who saw the outburst. “It
obviously hit a nerve.”
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358. Early in 2008, Madoff began leaning on investors and feeder funds
for more money. In meetings in Palm Beach and New York City, Madoff and his
fellow co-conspirators began pushing harder on feeder fund managers and their
other clients to attract an increasing amount of new monies into the Madoff Ponzi
scheme. Madoff and his co-conspirators realized that an economic downturn that
would lead large numbers of investors to pull out of equities and therefore, out of
the Madoff’s Ponzi scheme, would completely unravel the scheme. Over the last
twenty years, Madoff, his family, feeder fund managers, financial institutions,
accounting firms and other professionals had become so used to receiving their
millions of dollars in fees and profits that they could not imagine what would
happen in the absence of Madoff and BMIS. Having built their fortunes on
Madoff’s Ponzi scheme, they desperately sought to attract more investor money to
allow the Ponzi scheme to continue.
359. On January 1, 2008, Peter Madoff, members of the Madoff family and
other alleged members of Madoff’s inner circle met in Bistro Chez Jean-Pierre in
Palm Beach, Florida to discuss and formulate a plan for obtaining additional
monies for BMIS in Palm Beach by using their network of feeder funds and clients
to attract additional investors.
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360.

According to Andy Parazette, the owner of Pica’s Mexican

Restaurant in Jackson, Wyoming, the Madoff family would occasionally spend
vacations in Jackson. That time in Jackson, however, was spent partially on
vacation but was also spent luring in new investors. At least ten large Madoff
investors, including noted investor and philanthropist Allan Tessler and Robert
Teton, founder of Smith Optics, resided in that area of Wyoming. On January 4,
2008, Mark Madoff was in Jackson, Wyoming, allegedly meeting with some of
Madoff’s investors in Wyoming in an effort to convince them to invest more
money in BMIS and to find new investors to bring into the Madoff Ponzi scheme.
361. On January 22, 2008, a similar meeting was held at Per Se Restaurant
in New York City where a number of Madoff insiders met to discuss how to
increase the amount of funds they could obtain from investors in New York City.
362. On August 21, 2008, at a critical meeting at Aretsky’s Patroon in
New York City, Mark Madoff, as well as several other members of the conspiracy
discussed the situation at BMIS, including BMIS’ desperate need for significant
amounts of additional money to maintain the Ponzi scheme. Madoff and his
coterie of supporters discussed how that money could be obtained from increased
sales efforts by the Madoff feeder funds and direct solicitation efforts.
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363. BMIS’ American Express bills show numerous meetings by the
Madoff family and their co-conspirators, as well as prospective investors during
2008. These credit card bills evidence the growing desperation of BMIS and
Madoff in acquiring new investor monies.
364. The fall of 2008 was a time of great stress in the hedge fund industry,
which had touted itself as being able to withstand downturns but which by
November 2008 was clearly in deep trouble. Lehman Brothers had filed for
bankruptcy on September 15, 2008. Two days later the government took control
of AIG and that weekend U.S. Treasury Secretary Hank Paulson told taxpayers
they’d have to spend $700 billion to fix the problems. When Congress rejected
the proposed financial stimulus package, the market fell nearly 778 points, wiping
out $1 trillion in market value in one day. In early October the Dow lost another
20 % of its value in one week, plunging 1,874 points. Credit markets, which had
been on edge for a year, froze solid. Hedge funds, built on leverage, were
strangling. In the first eight months of the year, losses averaged 16 percent and
more than 75 funds had liquidated, suspended client withdrawals, limited
redemptions or instituted side-pockets, which place some securities in a separate
account so they can’t be sold. Terrified investors wanted their money back. Even
legitimate hedge funds couldn’t honor their demands, much less Madoff, who had
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spent his investors’ money and had nothing to return. Frantic, Madoff worked the
telephones to raise cash, contacting both Manzke and Schulman, as well as all of
the other feeder fund managers and individuals who had assisted him in attracting
billions of dollar in investor money over the last two decades.
365. In the third week of November, Manzke sent a stunning “important
letter to hedge fund investors,” in which she excoriated hedge fund managers for
fleecing their investors through a wide range of misdeeds and called for industry
reform. Manzke identified one of the worst misdeeds as managers “trying to get
their money out ahead of investors.”
366.

Among the points in her mid-November letter to over 500 investors

and money managers, Manzke wrote:
I was one of the earliest investors in hedge funds. I made my
first investment in 1985 when the industry was exclusive to the
United States and there were only 68 funds in existence. As such, I
have watched the industry grow from a small private investment club
to its current state managing in excess of a trillion dollars with more
than 10,000 funds. I was an early proponent of the fund of funds
business which enabled smaller investors the ability to access the
talent pool, and gain diversification with lower minimum investment.
I once was proud of the industry, now I am very concerned.
While we all recognize the difficulties of the current market
environment, I am appalled and disgusted by the activities of a
number of hedge fund managers. The increased use of gating, side
pocketing, suspension of redemptions, failure to post an NAV [Net
Asset Value], fund liquidations that favor management are just a few
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of activities that are giving this industry a bad name. Worse, there are
managers who are attempting to get their money out ahead of
investors, attempts to eliminate high water marks, asking investors to
increase fees to pay for fund expenses, receiving fees on liquidating
funds, receiving fees on illiquid securities, and mispricing their
books.
We have seen funds which claimed to have no leverage, in fact,
facing margin calls that wipe out capital. And managers who have
received millions of dollars in incentive fees, walking away and
leaving investors with nothing. Further, management fees have crept
up to outrageous levels and hedge fund organizations are paying
employees lucrative wages, while investors are bearing these costs,
unjustified by mounting losses. …
I am not saying everyone out there is a bad apple, but there are
too many bad apples for my taste and it only takes a few to bring the
industry to its knees. …
If you are interested in joining with me to bring reform to this
industry, please email me and together we can start the process.
With great concern,
Sandra L. Manzke
Chief Executive Officer
Maxam Capital Management
367. With Madoff’s confession about three weeks away, Manzke sent this
letter to try to protect her reputation from the coming debacle she knew was near
and to keep other individuals invested in BMIS while she withdrew her own
money. It was during this time that Manzke pulled $30 million of her own money
out of BMIS. As one of Madoff’s closest and long-time supporters and one of the
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individuals who most profited from the Madoff scandal, she knew of the dire
situation at BMIS and knew that the Ponzi scheme was about to implode.
368. As BMIS’ end was near, Manzke was not the only Madoff insider
with knowledge who began pulling out their investments.
369. Another fund Manzke had helped found, Kingate, withdrew nearly
$255 million prior to Madoff’s confession. Other insiders, such as Jeffry Picower
of the Picower Foundation had withdrawn nearly $6.7 billion out of BMIS, all out
if monies from other innocent investors. On December 1, 2008, insider Frank
Avellino, who had formerly run the Madoff feeder fund A&B, told his former
housekeeper, an investor in BMIS, that he knew that her money was already lost.
370. Even as redemptions were mounting and certain insiders were pulling
out, other people were still investing. In November of 2008, investors deposited
$300 million into the 703 Account, while Madoff was withdrawing $320 million.
Madoff’s balance in the 703 Account fell close to zero several times, forcing him
to call MSIL Finance Director Christopher James Dale to transfer $164 million
from London to New York City. JP Morgan assisted in the execution of these
transfers without raising any warnings with either the government or any investor.
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371. By November of 2008, Madoff was desperately pressuring his
investors to come up with more money. On December 1, 2008, Carl Shapiro gave
him $250 million and Fairfield insiders invested another $14.8 million.
372. While some investors were increasing their stakes, the Madoffs were
reducing theirs. On November 25, 2008, Ruth Madoff withdrew $5.5 million from
an account with Cohmad, a Madoff feeder fund that was founded by Madoff and
long-time friend Maurice Cohn. A few days later she withdrew $2 million from
another account in London. On December 8, 2008, she withdrew $11 million from
the 703 Account, and two days later she withdrew another $10 million from the
Cohmad account.
373. In the final days, DiPascali and Madoff decided to pay off family,
friends and employees of the firm instead of honoring redemption requests from
larger institutional investors. According to the SEC, shortly before his confession,
Madoff informed two senior BMIS employees that he intended to surrender to
authorities, that he had about $200-300 million left and that he planned to give
that money to certain selected employees, family and friends. When Madoff was
arrested, about 100 signed checks for about $173 million were seized at his home
office before they could be distributed. This money likely came from the $164
million transfer from MSIL to BMIS.
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A.

The Collapse of BMIS and Exposure of the Fraud

374. Unknown to Plaintiff, in actuality, BMIS, Bernard Madoff,
Defendants herein and others were engaged in a massive fraud. This house of
cards came crashing down in December 2008 after the drastic downturn in the
market. Bernard Madoff told Tremont and the Individual Defendants that
investors, primarily European investors, had requested to redeem approximately
$7 billion.
375. On December 10, 2008, according to press reports, Andrew and Mark
Madoff met several times with Bernard Madoff to discuss the financial condition
of the company and the fact that the scheme was about to be disclosed because
there was not sufficient assets to pay all the investors who were seeking
redemption. Bernard Madoff and his sons are now claiming publicly that it was at
these meetings that the sons first learned about the Ponzi scheme. However, due
to the long involvement of Mark Madoff and Andrew Madoff with BMIS and
MSIL, it is impossible for them not to have known that BMIS was a Ponzi scheme
that had never engaged in a single securities transaction. In order to protect his
family, Bernard Madoff has publicly declared that he is the only one who knew
about the fraud, but based on the evidence, it is obvious that many individuals and
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entities, including the Defendants, had actual knowledge of the fraud or
consciously disregarded the numerous warnings of fraud.
376. On December 11, 2008, federal agents arrested Bernard L. Madoff,
and the United States Attorneys’ Office for the Southern District of New York
charged him with securities fraud for conducting the Ponzi scheme. He told an
FBI agent that there was “no innocent explanation” for the fraud. That day, the
SEC also filed a civil lawsuit against Bernard Madoff and BMIS for securities
fraud with respect to the fraud.
377. Bernard Madoff and BMIS have declared bankruptcy and a receiver
has been appointed to track the assets. Bankruptcy Trustee Irving Picard was
appointed to oversee the estate of BMIS and to recover the assets of the investors
who were wrongfully defrauded. Numerous governmental agencies, including the
United States Congress, are investigating the fraud. To date, the Bankruptcy
Trustee estimates that he has recovered $1 billion in assets to repay investors. The
government is in the process of selling Madoff’s assets, currently valued at about
$100 million. In a court filing, Madoff claims that he and his wife’s net worth was
$825 million. However, the majority of that amount comes from Madoff’s $700
million valuation of his BMIS ownership. Analysts estimate that BMIS’
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brokerage-dealer arm may be worth $10.2 million. Most analysts believe that
BMIS’ disgraced investment advisory arm is worthless.
378. Plaintiff was unaware, and because of the sophistication of the fraud
and his inability to access key information, could not be aware of Defendants’
fraudulent activities until on or about December 11, 2008 when the news media
broke the story of Bernard Madoff’s arrest.
B.

The Nature of BMIS’ Operations Should Have Raised Concerns
With Mafoff’s Feeder Fund Managers, Auditing Firms and Banks

379. BMIS was not organized as a hedge fund, but rather, for the most
part, had third party feeder funds, such as Tremont, obtain clients on its behalf. In
that role, BMIS acted as an agent who takes investor money from third parties and
invests it for the benefit of the third party and their investors. Certain investors
were not informed that Madoff was managing their money. Many of the third
party feeder funds were not allowed to tell their investors that Madoff was the
actual manager of their investments.
380. The managers of the feeder funds did not have electronic access to
their funds accounts at BMIS. Instead, BMIS sent paper tickets via U.S. mail to
the fund managers, providing BMIS the ability to falsify trade tickets using its
computer system maintained in a locked room on the 17th floor.
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381. BMIS avoided filing disclosures of its holdings with the SEC by
claiming that they sold all their holdings and returned to an all cash position at the
end of each reporting period. By doing so, BMIS was able to avoid regulatory
scrutiny of its operations.
382. BMIS initiated trades, executed trades, and custodied and
administered the assets, representing a conflict of interest. The fact that a single
organization, especially one as secretive as BMIS, held all these roles, preventing
any third party oversight, should have raised serious alarms with the professionals
closest to Madoff and BMIS. BMIS was both the advisor and custodian for the
investments, which means that there was no independent custodian who could
verify the existence and value of the investments. Thus, to verify that the
investments actually occurred, those entities who owed duties to BMIS investors,
such as Madoff feeder fund managers and auditing firms, were required to either
contact purported counterparties or otherwise obtain independent verification of
these trades. Simply accepting the paper trade tickets that BMIS sent does not
constitute due diligence.
383. BMIS did not allow outside performance audits or provide any type
of detailed information about its trading strategy. For example, in 2001, Madoff
would not permit Goldman Sachs to conduct due diligence during its valuation of
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Tremont for a possible acquisition by a Goldman client that was competing with
Oppenheimer and Mass Mutual to acquire the Tremont Defendants. Tremont’s
heavy exposure to BMIS and the lack of transparency at BMIS combined led
Goldman Sachs to recommend against the acquisition of the Tremont Defendants.
Oppenheimer and Mass Mutual ignored those same warnings and not only went
forward with the acquisition, they directed and solicited even more money on
behalf of Madoff and BMIS.
384. BMIS’ investment management team was almost exclusively Madoff
family members and other insiders, and they refused to be transparent regarding
their investment operation, claiming that the trading strategy was proprietary and
could not be disclosed.
385. BMIS did not take any fees for its money-management services or
any portion of the fees Tremont charged investors. Instead, allegedly, the only
monies earned by BMIS were the commissions from the trades. In contrast,
typically hedge funds charge fees of 1-2% of assets plus 20% of profits. On a $6
billion fund with 15% annual returns, the fees would be $240 million per year.
BMIS apparent generosity should have raised concerns that should have led to
further investigation.
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386. Madoff’s returns were unusually consistent and positive over time,
especially in comparison to other hedge funds. Moreover, Madoff managed high
and consistent returns even during difficult economic cycles.
387. BMIS was audited by a small firm, Friehling & Horowitz, with only
one active accountant. However, although Friehling & Horowitz enrolled in the
AICPA (“American Institute of Certificated Public Accountants”) peer review
program, it had not submitted to a peer review. Instead, it represented to the
AICPA in writing that it had not conducted audits for 15 years. Between about
2004 and 2007, Friehling was paid $12,000 to $14,500 a month for his services to
Madoff, according to prosecutors. According to the SEC, Friehling also
represented more than 100 Madoff clients. Friehling also failed to maintain the
independence required of auditors because he and/or his wife invested with BMIS,
beginning in the early 1980s. He withdrew more than $5.5 million between 2000
and 2008 from his BMIS investments. By November 2008, Friehling’s BMIS
account had more than $14 million in it. Friehling has been charged with criminal
fraud for years of preparing and signing off on fraudulent financial statements that
were sent to Madoff clients and filed with the SEC.
388. The fact that a three-person accounting operation (with one semiretired member and one secretary) audited a multibillion dollar operation should
212

have raised concerns by Tremont and KPMG. Tremont and KPMG should have
investigated Friehling & Horowitz before just relying on their audits without
asking any questions.
389. Tremont, due to the fact that it was relying on a single investment
manager, was under a high duty to ensure that this investment manager was
actually trading securities, like it claimed. Simply, if your only job is to ensure
that the one investment manager you’ve selected is legitimately executing trades,
especially when you claim to be a hedge fund expert, there is no excuse for failing
to detect the fact that, for over 13 years, that investment manager had never bought
or sold a single security.
390. KPMG, one of the “Big Four” auditing firms, was the independent
auditor for both MSIL and the Rye Select Broad Market Prime Fund, L.P. As the
auditor of MSIL, KPMG should have detected the money laundering operation
occurring between New York City and London and should have questioned and
challenged the related party transactions engaged in by MSIL. As the auditor of
the Rye Select Broad Market Prime Fund, L.P., KPMG should have exercised
heavy scrutiny over the claimed assets of the partnership, considering those assets
were almost exclusively in the hands on one entity, BMIS.
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C.

Other Professionals Recognized Indications of Fraud

391. Other financial industry professionals recognized the indications of
fraud at BMIS and acted in a reasonable and prudent manner and advised their
clients to avoid Madoff and BMIS.
392. In the May 2001 MAR Hedge report, a publication dedicated to the
hedge fund industry for industry professionals, an article by Michael Ocrant
entitled “Madoff Tops Charts; Skeptics Ask How” noted that skeptics questioned
the lack of volatility reported in Madoff’s monthly returns and the “seemingly
astonishing ability to time the market and move to cash in the underlying
securities before market conditions turn negative; and the related ability to buy
and sell the underlying stocks without noticeably affecting the market.” The MAR
Hedge report specifically identifies Tremont as one of Madoff’s feeder funds.
Madoff downplayed this...
393. In 2006, the SEC concluded that the Fairfield Greenwich Group
feeder fund Fairfield Sentry Fund failed to properly disclose to investors BMIS’
direct control over their investments. Fairfield Sentry handed almost all its assets
over to BMIS. Fairfield Greenwich Group had approximately $7 billion in assets
under its management invested in vehicles connected to BMIS. Since then,
Fairfield Greenwich has touted its close relationship with Bernard Madoff in
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marketing materials, and in the process raised about $1.7 billion from investors in
the United States and Europe.
394. Between 1990 and 2005, Madoff reported minor losses for only seven
months, and never two months in a row, according to Harry Markopolos, the
forensic accounting analyst who tried to get the SEC to investigate Madoff in
2000, 2001, 2005, 2007, and 2008. A Chartered Financial Analyst and Chartered
Fraud Examiner, Markopolos formerly spent many years at Rampart Investment
Management Co., an investment firm that specialized in options. In 2000, Harry
Markopolos, a forensic accounting analyst, went to the SEC with an eight-page
complaint questioning Madoff’s returns, stating that they were unachievable using
the trading strategy Madoff claimed to employ, questioning Madoff’s “perfect
market-timing ability” and noting that Markopolos didn’t allow outside
performance audits.
395. Markopolos later told Congress he suspected Madoff was a fraud
within five minutes of seeing a brochure describing the split-strike conversion
strategy because he could tell that, as described, it wasn’t capable of getting
anywhere near the returns advertised. The biggest, most glaring tip-off was that
Madoff only reported three down months out of 87 months, whereas the S&P 500
was down 28 months during that time. Then Markopolos examined the options
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side of Madoff’s strategy and realized in about 30 minutes that there weren’t
enough S&P 100 index options in existence for Madoff to do what he claimed to
be doing. In less than four hours, Markopolos had proven mathematically to
himself that Madoff was a fraud. “At this point, I was incredulous as to how any
fund would willingly invest in such an obvious fraud,” Markopolos later told
Congress.
396. Unlike Tremont, Oppenheimer, Mass Mutual and KPMG,
Markopolos owed no due diligence to any BMIS investor and had no access to
BMIS or Madoff. Nevertheless, Markopolos, a finance expert, realized that there
were serious problems with Madoff and BMIS that demanded serious scrutiny.
Those entities and individuals that were actually responsible for providing
oversight over BMIS, had special access to BMIS and were responsible for
handing over billions of dollars to BMIS failed to fulfill their duties and
responsibilities to BMIS’ investors.
397. In early 2009, reports surfaced that financial companies who
adequately conducted their own due diligence decided not to invest through BMIS
because of the indications of fraud. For example, according to an article dated
December 17, 2008 from the International Herald Tribune, in March 2003, a team
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from Société Générale’s investment bank performed due diligence of BMIS and
put BMIS on its internal blacklist after discovering so many indications of fraud.
398. In its December 22, 2008 report, Pensions & Investments reported
that JP Morgan Asset Management, the asset management unit of the Bank of
New York Mellon, Pacific Alternative Asset Management Co., K2 Advisors LLC,
Mesirow Advanced Strategies Inc., Goldman Sachs Asset Management, UBS
Global Asset Management, BlackRock Inc., and Harris Alternatives LLC refused
to do business with Madoff or BMIS. Even after JP Morgan and the Bank of
New York decided not to invest in Madoff or BMIS because of concerns regarding
the transparency at BMIS, both JP Morgan or the Bank of New York continued to
maintain BMIS bank accounts and administer accounts that they knew were fully
invested in Madoff and BMIS. JP Morgan, despite its knowledge of serious red
flags at BMIS, continued to handle the transactions on BMIS’ $6 billion 703
Account in exchange for collecting nearly half a billion dollar in fees.
399.

Aksia LLC was another company who, after doing its due diligence

told clients not to invest in BMIS because of the extensive red flags back in 2007.
Aksia LLC explained its reasoning in a letter it sent to its clients in December
2008 about why it had told clients 18 months earlier not to invest in BMIS:
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As a research firm we are forced to make difficult judgments about
the hedge funds we evaluate for clients. This was not the case with
the Madoff feeder funds. Our judgment was swift given the extensive
list of red flags.
In conducting its due diligence, Aksia discovered that “substantially all of the
[feeder funds’] assets were custodied with Madoff Securities,” which
“necessitated” investigated BMIS’ auditor, Friehling & Horowitz. Aksia
concluded that Friehling & Horowitz’s operation, with only one active accountant,
“appeared small given the scale and scope of Madoff’s activities.” Aksia
conducted an onsite visit at BMIS and was shown the paper trade tickets mailed to
the fund managers. Aksia concluded that “Paper copies provide a hedge fund
manager with the end of the day ability to manufacture trade tickets that confirm
the investment results.”
400. Because this information was known to industry professionals, this
same information and more should have been known to Defendants, who were
also industry professionals. The Defendants failed to disclose their knowledge of
the fraud and indicators of fraud to Plaintiff or the other Limited Partners in the
Rye Fund. The Defendants owed a duty of care to Plaintiff and the other Limited
Partners of the Rye fund to protect them against this fraud. Based on their
awareness of the red flags, these Defendants also were in a unique position to
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catch and detect the fraud. Instead, the Defendants made affirmative
misrepresentations about the success and safety of BMIS and the extent of their
due diligence of BMIS (which was essentially non-existent). In addition, the
Defendants committed other acts of substantial assistance to make the fraud a
success for so many years.
FIRST CAUSE OF ACTION
FRAUD AGAINST TREMONT (DERIVATIVE)
401. Plaintiff incorporates by reference all preceding paragraphs.
402. Plaintiff brings this claim derivatively on behalf of the Rye Select
Broad Market Prime Fund, L.P. As the General Partner of Rye Select Broad
Market Prime Fund, L.P., Tremont owed a fiduciary duty to the Limited Partners
of the limited partnership.
403. During the course of the Madoff fraud, Tremont, as set forth above,
knowingly made false affirmative representations and intentional omissions of
material facts to the Limited Partners and the limited partnership. These
misrepresentations related to the due diligence and monitoring it would be
performing, its valuation of the assets in the limited partnership, the suitability of
the investment, the nature of Tremont’s relationship with Madoff and BMIS, and
the true risk of the investments, as set forth above.
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404. The above representations made by Tremont were false when made
and Tremont knew these representations to be false. The omitted facts were
intentionally omitted, and the Limited Partners and the limited partnership did not
know the true facts and could not have reasonably discovered the true facts that
were omitted. Tremont made the misrepresentations and omissions with the
intention that the Limited Partners and the limited partnership be deceived and rely
upon them to induce the Limited Partners and the limited partnership to invest in
the Rye Select Broad Market Prime Fund, L.P.
405. The Limited Partners and the limited partnership reasonably relied on
these misrepresentations and omissions in making the decision to invest. Their
reliance was justified because they were unaware of the true facts and could not
have reasonably discovered the true facts; if the true facts had been known to the
Limited Partners and the limited partnership, they would not have invested in Rye
Select Broad Market Prime Fund, L.P. and continued to invest in the fund. Their
reliance on the misrepresentations and omitted material information was a
substantial factor in their decision to enter the investment and remain invested in
the fund.
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406. As a result of Tremont’s conduct set forth herein, the limited
partnership and the Limited Partners have suffered and will continue to suffer
tremendous economic loss and other damages.
407. The aforementioned acts of Tremont were done maliciously,
oppressively, and with intent to defraud. Rye Select Broad Market Prime Fund,
L.P. is entitled to punitive and exemplary damages against Tremont in an amount
to be shown according to proof at time of trial.
SECOND CAUSE OF ACTION
AIDING & ABETTING TREMONT’S FRAUD (DERIVATIVE)
AGAINST OPPENHEIMER, MASS MUTUAL, KPMG
DEFENDANTS, JP MORGAN, BANK OF NEW YORK, AND ALL
INDIVIDUAL DEFENDANTS
408. Plaintiff incorporates by reference all preceding paragraphs.
409. Plaintiff brings this claim derivatively on behalf of the Rye Select
Broad Market Prime Fund, L.P. As the General Partner of Rye Select Broad
Market Prime Fund, L.P., Tremont owed a fiduciary duty to the Limited Partners
of the limited partnership.
410.

As described above in the derivative fraud cause of action, Tremont

Partners, Inc. expressly assumed and owed duties to the limited partnership.
During the course of the fraud, Tremont knowingly made false affirmative
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representations and intentional omissions of material facts to the limited
partnership.
411. Defendants, and each of them, had actual knowledge of Tremont’s
fraud and the Madoff fraud, knew of several red flags giving rise to an inference of
actual knowledge, were willfully blind to Tremont’s fraud and the Madoff fraud,
consciously avoided Tremont’s fraud and the Madoff fraud, and/or confirmed its
suspicions of Tremont’s fraud and the Madoff fraud. See The Lautenberg
Foundation v. Peter Madoff, 2009 U.S. Dist. Lexis 82084 (D. N.J. 2009) (Sep. 9,
2009) (applying New York law); Fraternity Fund Ltd. v. Beacon Hill Asset Mgmt.,
LLC, 479 F. Supp. 2d 349, 368 (S.D.N.Y. 2007); Cromer Fin. Ltd. v. Berger, 2003
U.S. Dist. LEXIS 10554, *28-30 (S.D.N.Y. June 23, 2003) (“there is no reason to
believe that New York law would not accept willful blindness as a substitute for
actual knowledge in connection with aiding and abetting claims”); see also
Kirschner v. Bennett, 2009 U.S. Dist. LEXIS 75570, *53-54 (S.D.N.Y. Aug. 25,
2009) (citing Fraternity Fund). As the District Court for the Southern District of
New York explained, “the Court sees no reason to spare a putative aider and
abettor who consciously avoids confirming facts that, if known, would
demonstrate the fraudulent nature of the endeavor he or she substantially
furthers.” Fraternity Fund, 479 F. Supp. 2d at 368. At minimum, the Defendants
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were willfully blind or consciously avoided Tremont’s fraud and the Madoff fraud.
See The Lautenberg Foundation v. Peter Madoff, 2009 U.S. Dist. Lexis 82084 at
*48-49.
412. The individual BMIS officers (Peter Madoff, Mark Madoff, Andrew
Madoff, DiPascali, and Bongiorno) had actual knowledge of Tremont’s fraud and
the Madoff fraud based on their roles and responsibilities at BMIS and MSIL and
their knowledge of the indications of fraud, as described in detail above. These
Defendants knew that BMIS did not allow Tremont or other third parties to
conduct audits of BMIS despite Tremont’s representations that it conducted due
diligence; that Tremont’s funds were feeder funds into BMIS; that BMIS did not
provide electronic access to its feeder funds; that BMIS’ investment advisory
business was located on the 17th floor and that access to the 17th floor was strictly
limited; that BMIS provided fictitious paper tickets and investment statements to
its investors including Tremont; that the London affiliate MSIL did not conduct
trades for BMIS’ advisory business, despite BMIS’ claims that MSIL did; that
MSIL actually conducted trades for the individual Madoff defendants; that BMIS
transferred money between London and its JP Morgan and Bank of New York
accounts to create the appearance of trading in London for BMIS’ advisory
business; and that BMIS was audited by F&H, a small firm with only one active
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accountant. DiPascali and Bongiorno operated and ran the Ponzi scheme, creating
fictitious paper tickets and statements for investors, including Tremont’s Rye
Funds. See The Lautenberg Foundation v. Peter Madoff, 2009 U.S. Dist. Lexis
82084 at *48-49 (denying motion to dismiss aiding and abetting breach of
fiduciary duty claim against Peter Madoff where allegations gave rise to a “‘strong
inference’ that Peter Madoff knew that BMIS was engaged in a massive
fraudulent scheme,” or at minimum that he was “willfully blind of BMIS’s
wrongdoing for failure to investigate those facts and confirm what the indicia of
fraud would suggest to him.”)
413. Paul Konigsberg had actual knowledge of Tremont’s fraud and the
Madoff fraud based on his part ownership of MSIL (the BMIS London affiliate),
his firm’s role as Madoff’s personal accountant, his close relationship with
Madoff, and his knowledge of the indications of fraud, as described in detail
above. Konigsberg is the only non-Madoff family member to own an interest in
MSIL. As one of the founding partners of Konigsberg Wolf & Co., P.C.,
Konigsberg also knew that Steven Mendelow, a principal at the firm, operated an
unregistered investment firm named Telfran Ltd. that functioned as a feeder fund
to aid Madoff in laundering money. In 1992, the SEC brought a case against
Mendelow for funneling $88 million dollars directly to Madoff. As an owner of
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MSIL, Konigsberg knew that MSIL did not conduct trades for BMIS’ advisory
business, despite BMIS’ claims that MSIL did; that MSIL actually conducted
trades for the individual Madoff defendants; and that BMIS transferred money
between London and its JP Morgan and Bank of New York accounts to create the
appearance of trading in London for BMIS’ advisory business.
414. The individual Tremont Defendants, Sandra Manzke and Robert
Schulman, had actual knowledge of Tremont’s fraud and the Madoff fraud based
on their roles as officers of Tremont, close relationships with Madoff, and their
knowledge of the indications of fraud, as described in detail above. Manzke and
Schulman knew that Tremont’s Rye funds were feeder funds for Madoff; Madoff
did not allow Tremont or other third parties to conduct audits of BMIS despite
Tremont’s representations that it conducted due diligence; that Madoff instructed
Tremont and other feeder funds not to identify BMIS to the investors of the feeder
funds; that Tremont followed Madoff’s orders and did not identify BMIS to
Tremont’s investors; and that Tremont did not monitor BMIS despite Tremont’s
representations. Manzke withdrew from Madoff in November 2008 knowing that
the end of the Madoff fraud was near.
415. Oppenheimer and Mass Mutual had actual knowledge of Tremont’s
fraud and the Madoff fraud based on the acquisition of Tremont in 2001, its
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control of Tremont after the acquisition, and their knowledge of the indications of
fraud, as described in detail above. Oppenheimer knew that Madoff did not allow
Tremont or other third parties, such as Goldman Sachs, to conduct audits of BMIS
despite Tremont’s representations that it conducted due diligence. Mass Mutual
knew that most of Tremont’s investments were with BMIS and was warned by its
advisor regarding Tremont.
416. KPMG Int’l, U.K., and U.S. had actual knowledge of Tremont’s
fraud and the Madoff fraud based on its role as the auditor for two of Tremont’s
Rye feeder funds, MSIL (the London BMIS affiliate), and other Madoff feeder
funds such as Maxam Capital, and its knowledge of the indications of fraud, as
described in detail above.
417. JP Morgan and the Bank of New York had actual knowledge of
Tremont’s fraud and the Madoff fraud based on its role as BMIS’ bankers and
their knowledge of the indications of fraud, as described in detail above. Based on
its own investigation, JP Morgan decided not to invest with BMIS because of
concerns regarding the transparency at BMIS. JP Morgan knew that BMIS
maintained a huge cash account (the 703 Account) that engaged in suspicious
money transfers to London but did not engage in any securities transactions. After
its acquisition of Bear Stearns, JP Morgan gained additional inside knowledge
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about the Madoff fraud. JP Morgan was one of the insiders that pulled out its
Madoff investments shortly before the December 2008 collapse, from which it can
be inferred that they had knowledge that the Ponzi scheme was coming undone.
418. Based on its own investigation, the Bank of New York decided not to
invest with Madoff or BMIS and recommended that its own clients not invest with
Madoff or in BMIS, yet it substantially assisted the fraud by acting as
Administrator of the Rye Select Broad Market Prime Fund. The Bank of New
York gained additional knowledge of Tremont’s fraud and the Madoff fraud as the
administrator of certain Tremont Rye Select funds, including the Rye Select Broad
Market Prime Fund in which Plaintiff invested.
419. The Defendants, and each of them, provided substantial assistance to,
encouraged and/or aided and abetted Tremont’s fraud and the Madoff fraud.
420. Manzke and Schulman actively recruited investors for Tremont’s
feeder funds into Madoff. Manzke founded the Rye funds as feeder funds for
Madoff and later founded other Madoff feeder funds such as Maxam Capital.
Manzke and Schulman continued to recruit investors for the Tremont feeder funds
despite knowing that Madoff did not permit Tremont to audit BMIS and that
Tremont affirmatively represented that it conducted due diligence. Manzke
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withdrew from Madoff in November 2008, knowing that the end of the Madoff
fraud was near, but did not inform other investors of the fraud.
421. Oppenheimer and Mass Mutual acquired Tremont in 2001 to enter
the lucrative fund of hedge fund business and made affirmative statements
regarding the synergies of the merger. Mass Mutual was deeply involved in the
acquisition of Tremont. Oppenheimer had six high-ranking Mass Mutual
executives on its eight-member board of directors. Top Oppenheimer officials
negotiated with Tremont and the Oppenheimer’s board voted to approve the deal.
422. KPMG U.K. audited MSIL, the BMIS London affiliate, and provided
unqualified opinions without proper due diligence. In 2002, 2003, and 2004,
KPMG U.S. audited the Picower Foundation, one of 24 entities controlled by
Jeffrey Picower that had an unusually close investing and social relationship with
Madoff for 30 years. Since 2004 KPMG U.S. has audited two of Tremont’s Rye
feeder funds, which had $2.37 billion invested with Madoff. KPMG U.S. also
audited Maxam Capital Management, founded by Sandra Manzke, a Madoff
feeder fund.
423. In violation of money laundering laws, JP Morgan and the Bank of
New York allowed Madoff to transfer monies back and forth to London from the
703 and 621 Accounts. BMIS’ 703 Account was one of the largest cash accounts
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at JP Morgan and contributed substantially to JP Morgan’s revenues and its capital
holding requirements. It is estimated that JP Morgan made nearly $483 million
just for managing the 703 Account. In addition, JP Morgan issued structured
notes based on the performance of a major Madoff feeder fund, adding to the
legitimacy of Madoff, BMIS, and Madoff’s feeder funds, while indirectly bringing
in new investor money for Madoff’s Ponzi scheme. JP Morgan then hedged its
bets by putting investor money into these Madoff feeder funds, further adding to
the legitimacy of Madoff, BMIS, and Madoff’s feeder funds, and providing much
needed capital to the Ponzi scheme.
424. The Bank of New York also provided fund administration, valuation,
and custodial services to Tremont Partners, including monthly calculation of the
Net Asset Value for certain Rye Select funds, including the Rye Select Broad
Market Prime Fund in which the Plaintiff invested.
425. The Individual BMIS Defendants ran and managed BMIS.
Bongiorno directed her staff to generate fictitious trade tickets. DiPascali, who
has pleaded guilty to 10 criminal charges including conspiracy, securities fraud,
investment adviser fraud, mail fraud, wire fraud, international money laundering,
perjury and tax evasion, ran the 17th floor operation including generating falsified
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investment statements. The Madoff family Defendants controlled the operations
of BMIS and MSIL, the London affiliate.
426. Konigsberg substantially assisted Tremont’s fraud and the Madoff
fraud. As Madoff’s personal accountant, Konigsberg Wolf & Co., P.C., signed off
on Madoff’s family investment books in 2006 and 2007 when the Ponzi scheme
neared its collapse, which substantially assisted the continuation of the fraud. As
a long-time friend of Madoff, Konigsberg also received referrals from Madoff of
Madoff’s wealthy clients.
427. As a result of Defendants’ conduct set forth herein, the limited
partnership and the Limited Partners have suffered and will continue to suffer
tremendous economic loss and other damages.
428. The aforementioned acts of Defendants were done maliciously,
oppressively, and with intent to defraud. Rye Select Broad Market Prime Fund,
L.P. is entitled to punitive and exemplary damages against Defendants in an
amount to be shown according to proof at time of trial.
THIRD CAUSE OF ACTION
BREACH OF FIDUCIARY DUTY AGAINST
TREMONT AND SCHULMAN
429. Plaintiff incorporates by reference all preceding paragraphs.
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430. Plaintiff brings this action derivatively on behalf of the Rye Select
Broad Market Prime Fund L.P. As the General Partner of Rye Select Broad
Market Prime Fund, L.P., Tremont owed a fiduciary duty to the Limited Partners
of the limited partnership.
431. The duties expressly assumed by Tremont Partners, Inc. and owed to
the limited partnership include, among other things:
a.

The duty to perform adequate due diligence and investigation
of BMIS.

b.

The duty to act with reasonable care to ascertain that the
information set forth in the written materials, including the
Monthly Account Statements, and other presentations
communicated to and relied upon by limited partners was
accurate and did not contain misleading statements or
omissions of material facts.

c.

The duty to deal fairly and honestly with the limited
partnership.

d.

The duty to properly value the investments in the limited
partnership.
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e.

The duty to manage the accounts of the limited partnership and
to manage and operate the investments exclusively for the best
interest of the limited partnership.

f.

The duty to make recommendations and execute transactions in
accordance with the goals, investment objectives, permissible
degree of risk and instructions of the limited partnership.

432. Tremont Partners, Inc. failed to fulfill its fiduciary duties owed to the
limited partnership in the following respects:
a.

Failing to properly conduct any due diligence and investigation
of BMIS, or finding and ignoring indications of fraud
demonstrating that investing in BMIS was not suitable for the
limited partnership.

b.

Failing to act with reasonable care to ensure that the
information set forth in the written materials and other
presentations communicated to and relied upon by the limited
partners was accurate and did not contain misleading
statements or omissions of material facts.

c.

Failing to properly value the investments in the limited
partnership.
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d.

Profiting and allowing Defendants and their affiliates to profit
at the expense of the limited partnership.

433. The acts of Tremont, in breaching its fiduciary obligations show a
willful indifference to the rights of the Limited Partners. Due to these failures,
Tremont is liable to Plaintiff and the other Limited Partners of the Rye Select
Broad Market Prime Fund, L.P.
434. Robert Schulman served as co-CEO with Sandra Manzke of Tremont
from 2000 until 2005 when Manzke left the company. At that point, Schulman
became sole CEO of Tremont, a position he held for two years until becoming
president of the Rye Investment Management division. The Rye Investment
Management division of Tremont was responsible for managing the Rye Select
Broad Market Prime Fund that Plaintiff invested in. As the Chief Executive
Officer of Tremont and president of the Rye Investment Management division
during the relevant period, Schulman owed a fiduciary duty to Plaintiff. As
discussed above, Schulman failed to fulfill his fiduciary duties by, amongst other
things, failing to conduct due diligence of BMIS and Madoff, who received nearly
half of the money investors put into Tremont and the Rye Select funds.
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435. By the reason of the foregoing, the limited partnership and the limited
partners have suffered and will continue to suffer tremendous economic loss and
other damages.
436. The acts of Tremont were done maliciously, oppressively and/or with
an intent to defraud. Rye Select Broad Market Prime Fund, L.P. is entitled to
punitive and exemplary damages against Tremont in an amount to be shown
according to proof at the time of trial.
FOURTH CAUSE OF ACTION
AIDING & ABETTING TREMONT’S BREACH OF FIDUCIARY DUTY
AGAINST OPPENHEIMER, MASS MUTUAL, KPMG DEFENDANTS,
JP MORGAN, BANK OF NEW YORK, MANZKE,
AND INDIVIDUAL BMIS DEFENDANTS
437. Plaintiff incorporates by reference all preceding paragraphs.
438. Plaintiff brings this action derivatively on behalf of the Rye Select
Broad Market Prime Fund L.P. As the General Partner of Rye Select Broad
Market Prime Fund, L.P., Tremont owed a fiduciary duty to the Limited Partners
of the limited partnership.
439. As described above in the breach of fiduciary duty cause of action,
Tremont Partners, Inc. expressly assumed and owed duties to the limited
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partnership. Tremont Partners, Inc. failed to fulfill its fiduciary duties owed to the
limited partnership.
440. Each of the Defendants, as set forth above, had actual knowledge of
Tremont’s breach of fiduciary duty and the Madoff fraud, knew of several red
flags giving rise to an inference of actual knowledge, were willfully blind to
Tremont’s breach of fiduciary duty and the Madoff fraud, consciously avoided
Tremont’s breach of fiduciary duty and the Madoff fraud, and/or confirmed its
suspicions of Tremont’s breach of fiduciary duty and the Madoff fraud. See The
Lautenberg Foundation v. Peter Madoff, 2009 U.S. Dist. Lexis 82084; Fraternity
Fund, 479 F. Supp. 2d at 368; Cromer Fin., 2003 U.S. Dist. LEXIS 10554 at *2830; see also Kirschner, 2009 U.S. Dist. LEXIS 75570 at *53-54. At minimum, the
Defendants were willfully blind or consciously avoided Tremont’s breach of
fiduciary duty and the Madoff fraud. See The Lautenberg Foundation v. Peter
Madoff, 2009 U.S. Dist. Lexis 82084 at *48-49.
441. Paul Konigsberg had actual knowledge of Tremont’s breach and the
Madoff fraud based on his part ownership of MSIL (the BMIS London affiliate),
his firm’s role as Madoff’s personal accountant, his close relationship with
Madoff, and his knowledge of the indications of fraud, as described in detail
above. Konigsberg is the only non-Madoff family member to own an interest in
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MSIL. As one of the founding partners of Konigsberg Wolf & Co., P.C.,
Konigsberg also knew that Steven Mendelow, a principal at the firm, operated an
unregistered investment firm named Telfran Ltd. that functioned as a feeder fund
to aid Madoff in laundering money. In 1992, the SEC brought a case against
Mendelow for funneling $88 million dollars directly to Madoff. As an owner of
MSIL, Konigsberg knew that MSIL did not conduct trades for BMIS’ advisory
business, despite BMIS’ claims that MSIL did; that MSIL actually conducted
trades for the individual Madoff defendants; and that BMIS transferred money
between London and its JP Morgan and Bank of New York accounts to create the
appearance of trading in London for BMIS’ advisory business.
442. The individual BMIS officers (Peter Madoff, Mark Madoff, Andrew
Madoff, DiPascali, and Bongiorno) had actual knowledge of Tremont’s breach of
fiduciary duty and the Madoff fraud based on their roles and responsibilities at
BMIS and MSIL and their knowledge of the indications of fraud, as described in
detail above. These Defendants knew that BMIS did not allow Tremont or other
third parties to conduct audits of BMIS despite Tremont’s representations that it
conducted due diligence; that Tremont’s funds were feeder funds into BMIS; that
BMIS did not provide electronic access to its feeder funds; that BMIS’ investment
advisory business was located on the 17th floor and that access to the 17th floor
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was strictly limited; that BMIS provided fictitious paper tickets and investment
statements to its investors including Tremont; that the London affiliate MSIL did
not conduct trades for BMIS’ advisory business, despite BMIS’ claims that MSIL
did; that MSIL actually conducted trades for the individual Madoff defendants;
that BMIS transferred money between London and its JP Morgan and Bank of
New York accounts to create the appearance of trading in London for BMIS’
advisory business; and that BMIS was audited by F&H, a small firm with only one
active accountant. DiPascali and Bongiorno operated and ran the Ponzi scheme,
creating fictitious paper tickets and statements for investors, including Tremont’s
Rye Funds. At minimum, these Defendants were willfully blind or consciously
avoided Tremont’s breach of fiduciary duty and the Madoff fraud. See The
Lautenberg Foundation v. Peter Madoff, 2009 U.S. Dist. Lexis 82084 at *48-49.
443. Sandra Manzke had actual knowledge of Tremont’s breach of
fiduciary duty and the Madoff fraud based on HER role as an officer of Tremont,
close relationship with Madoff, and her knowledge of the indications of fraud, as
described in detail above. Manzke knew that Tremont’s Rye funds were feeder
funds for Madoff; Madoff did not allow Tremont or other third parties to conduct
audits of BMIS despite Tremont’s representations that it conducted due diligence;
that Madoff instructed Tremont and other feeder funds not to identify BMIS to the
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investors of the feeder funds; that Tremont followed Madoff’s orders and did not
identify BMIS to Tremont’s investors; and that Tremont did not monitor BMIS
despite Tremont’s representations. Manzke also withdrew from Madoff in
November 2008 knowing that the end of the Madoff fraud was near.
444. Oppenheimer and Mass Mutual had actual knowledge of Tremont’s
breach of fiduciary duty and the Madoff fraud based on the acquisition of Tremont
in 2001, its control of Tremont after the acquisition, and their knowledge of the
indications of fraud, as described in detail above. Oppenheimer knew that Madoff
did not allow Tremont or other third parties, such as Goldman Sachs, to conduct
audits of BMIS despite Tremont’s representations that it conducted due diligence.
Mass Mutual knew that most of Tremont’s investments were with BMIS and was
warned by its advisor regarding Tremont.
445. KPMG Int’l, U.K., and U.S. had actual knowledge of Tremont’s
breach of fiduciary duty and the Madoff fraud based on its role as the auditor for
two of Tremont’s Rye feeder funds, MSIL (the London BMIS affiliate), and other
Madoff feeder funds such as Maxam Capital, and its knowledge of the indications
of fraud, as described in detail above.
446. JP Morgan and the Bank of New York had actual knowledge of
Tremont’s breach of fiduciary duty and the Madoff fraud based on its role as
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BMIS’ bankers and their knowledge of the indications of fraud, as described in
detail above. Based on its own investigation, JP Morgan decided not to invest
with BMIS because of concerns regarding the transparency at BMIS. JP Morgan
knew that BMIS maintained a huge cash account (the 703 Account) that engaged
in suspicious money transfers to London but did not engage in any securities
transactions. After its acquisition of Bear Stearns, JP Morgan gained additional
inside knowledge about the Madoff fraud. JP Morgan was one of the insiders that
pulled out its Madoff investments shortly before the December 2008 collapse,
from which it can be inferred that they had knowledge that the Ponzi scheme was
coming undone.
447. Based on its own investigation, the Bank of New York decided not to
invest with Madoff or BMIS and recommended that its own clients not invest with
Madoff or in BMIS, yet it substantially assisted the fraud and Tremont’s breach of
fiduciary duty by acting as Administrator of the Rye Select Broad Market Prime
Fund. The Bank of New York gained additional knowledge of Tremont’s breach
and the Madoff fraud as the administrator of certain Tremont Rye Select funds,
including the Rye Select Broad Market Prime Fund in which Plaintiff invested.

239

448. The Defendants, and each of them, provided substantial assistance to,
encouraged and/or aided and abetted Tremont’s breach of fiduciary duty and the
Madoff fraud.
449. Manzke actively recruited investors for Tremont’s feeder funds into
Madoff. Manzke founded the Rye funds as feeder funds for Madoff and later
founded other Madoff feeder funds such as Maxam Capital. Manzke continued to
recruit investors for the Tremont feeder funds despite knowing that Madoff did not
permit Tremont to audit BMIS and that Tremont affirmatively represented that it
conducted due diligence. Manzke withdrew from Madoff in November 2008
knowing that the end of the Madoff fraud was near, but did not inform other
investors of the fraud.
450. Oppenheimer and Mass Mutual acquired Tremont in 2001 to enter
the lucrative fund of hedge fund business and made affirmative statements
regarding the synergies of the merger. Mass Mutual was deeply involved in the
acquisition of Tremont. Oppenheimer had six high-ranking Mass Mutual
executives on its eight-member board of directors. Top Oppenheimer officials
negotiated with Tremont and the Oppenheimer’s board voted to approve the deal.
451. KPMG U.K. audited MSIL, the BMIS London affiliate, and provided
unqualified opinions without proper due diligence. In 2002, 2003, and 2004,
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KPMG U.S. audited the Picower Foundation, one of 24 entities controlled by
Jeffrey Picower that had an unusually close investing and social relationship with
Madoff for 30 years. Since 2004 KPMG U.S. has audited two of Tremont’s Rye
feeder funds, which had $2.37 billion invested with Madoff. KPMG U.S. also
audited Maxam Capital Management, founded by Sandra Manzke, a Madoff
feeder fund.
452. In violation of money laundering laws, JP Morgan and the Bank of
New York allowed Madoff to transfer monies back and forth to London from the
703 and 621 Accounts. BMIS’ 703 Account was one of the largest cash accounts
at JP Morgan and contributed substantially to JP Morgan’s revenues and its capital
holding requirements. It is estimated that JP Morgan made nearly $483 million
just for managing the 703 Account. In addition, JP Morgan issued structured
notes based on the performance of a major Madoff feeder fund, adding to the
legitimacy of Madoff, BMIS, and Madoff’s feeder funds, while indirectly bringing
in new investor money for Madoff’s Ponzi scheme. JP Morgan then hedged its
bets by putting investor money into these Madoff feeder funds, further adding to
the legitimacy of Madoff, BMIS, and Madoff’s feeder funds, and providing much
needed capital to the Ponzi scheme.

241

453. The Bank of New York also provided fund administration, valuation,
and custodial services to Tremont Partners, including monthly calculation of the
Net Asset Value for certain Rye Select funds, including the Rye Select Broad
Market Prime Fund in which the Plaintiff invested.
454. The Individual BMIS Defendants ran and managed BMIS.
Bongiorno directed her staff to generate fictitious trade tickets. DiPascali, who
has pleaded guilty to 10 criminal charges including conspiracy, securities fraud,
investment adviser fraud, mail fraud, wire fraud, international money laundering,
perjury and tax evasion, ran the 17th floor operation including generating falsified
investment statements. The Madoff family Defendants controlled the operations
of BMIS and MSIL, the London affiliate.
455. Konigsberg substantially assisted Tremont’s breach and the Madoff
fraud. As Madoff’s personal accountant, Konigsberg Wolf & Co., P.C., signed off
on Madoff’s family investment books in 2006 and 2007 when the Ponzi scheme
neared its collapse, which substantially assisted the continuation of the fraud. As
a long-time friend of Madoff, Konigsberg also received referrals from Madoff of
Madoff’s wealthy clients.
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456. By the reason of the foregoing, the limited partnership and the limited
partners have suffered and will continue to suffer tremendous economic loss and
other damages.
457. The acts of Defendants were done maliciously, oppressively and/or
with an intent to defraud. Rye Select Broad Market Prime Fund, L.P. is entitled to
punitive and exemplary damages against Defendants in an amount to be shown
according to proof at the time of trial.
FIFTH CAUSE OF ACTION
PROFESSIONAL NEGLIGENCE
AGAINST TREMONT DEFENDANTS, KPMG AND BNY
458. Plaintiff incorporates by reference all preceding paragraphs.
459. Plaintiff brings this claim derivatively on behalf of the Rye Select
Broad Market Prime Fund, L.P. At all times relevant hereto, Tremont Partners, as
the General Partner of the limited partnership, had discretionary authority over the
monies invested in the limited partnership, and owed duties of due care and
professional competence to the Limited Partners of the limited partnership.
Tremont Partners’ related entities, Tremont Group Holdings, Inc. and Tremont
Capital Management, Inc., as well as Oppenheimer and Mass Mutual, which are
the parent companies that exercised complete control over Tremont, also owed
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duties of due care and professional competence to the Limited Partners of the Rye
Select Broad Market Prime Fund.
460.

KPMG LLP U.S., as auditor of the Rye Select Broad Market Prime

Fund, L.P., owed to the limited partnership and each Limited Partner, the duties of
due care and professional competence. KPMG LLP U.S. undertook to exercise
their professional skill and talent on behalf of and/or for the benefit of the limited
partnership.
461. As Administrator of the Rye Select Broad Market Prime Fund, L.P.,
BNY assumed professional responsibility for administering the accounts of the
Plaintiff and the fund, and had a duty to exercise professional care in doing so.
462. These Defendants breached this duty of care, and failed to provide the
Rye Select Broad Market Prime Fund, L.P. with the advice and services to which
they were entitled.
A.

Tremont’s Breaches of Duty

463. Tremont breached its duties of due care and professional competence
by, among other things, failing to render services in accordance with professional
standards of care, including investing Plaintiff’s and the other Limited Partners’
funds in unsuitable vehicles, failing to conduct due diligence of BMIS, failing to
disclose all material facts about the investments, making material
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misrepresentations to investors, and failing to properly value the investments and
assets of the Rye Fund.
464. Although Tremont had the duty to investigate Bernard Madoff and
BMIS, its investigation breached the standard of care of an investment advisor
because it knew of the fraud and intentionally ignored serious indications of fraud.
465. Tremont knew that Madoff would not allow due diligence review of
BMIS; BMIS was audited by a tiny accounting firm with only one active
accountant (Friehling & Horowitz); BMIS was controlled by Madoff family
members; BMIS only earned a small commission on its trades, giving up lucrative
management fees; Tremont and its Rye Fund did not have electronic access to
their investment with BMIS, but received paper tickets; and that the number of
options Madoff claimed to trade using his split strike conversion strategy was
more than the total number of options bought or sold in the entire market.
466. Further, although Tremont had a duty to properly value the Rye
Select Broad Market Prime Fund, L.P., it either intentionally overvalued the assets
in the limited partnership or recklessly failed to conduct sufficient investigation
and research to properly value the assets in the limited partnership.
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B.

KPMG’S Breaches of Duty

467. KPMG breached its duties of due care and professional competence
by, among other things, failing to render services in accordance with professional
standards of care, including Generally Accepted Auditing Standards (“GAAS”),
failing to exercise professional skepticism, certifying financial statements that
were not prepared in accordance with GAAP, and issuing unqualified clean audit
opinions.
468. KPMG could not have found sufficient evidence by Tremont of due
diligence because there wasn’t any. Tremont knew that Madoff would not allow
due diligence review of BMIS. KPMG could not have found sufficient evidence
to support Tremont’s calculation of the Net Asset Value of the Rye Select Broad
Market Prime Fund because there was no way that KPMG could have obtained
sufficient competent evidence to support that Net Asset Value since all of the
assets were held by Madoff and BMIS. Any real investigation by KPMG into that
valuation would have detected the fraud. If KPMG could not obtain sufficient,
competent evidence to support that valuation, it should not have provided the Rye
Fund a unqualified clean audit opinion. By doing so, KPMG gave the Rye Fund,
and by extension, Madoff and BMIS, a seal of approval from a “Big Four”
accounting firm.
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469. KPMG breached its professional duties to the Tremont investors,
including Plaintiff, and failed to design and/or perform its audit in a manner by
which it could then provide unqualified opinions regarding the financial
statements, as set forth in detail in The Role and Knowledge of KPMG and KPMG
Int’l above. By giving unqualified audit opinions for the Tremont financial
statements, including the Rye Select Broad Market Prime Fund, L.P., KPMG
certified that its audit of Tremont’s books and records was done in accordance
with GAAS and that Tremont’s financial results were presented in accordance
with GAAP. The reality is that they were not.
470. KPMG also breached its professional duties to the Tremont investors,
including Plaintiff, by violating the AU, GAAP and GAAS standards, and other
rules, as set forth in detail in The Role and Knowledge of KPMG and KPMG Int’l
above.
C.

BNY’s Breaches of Duty

471. BNY assumed professional responsibility for administering the
accounts of the Plainitff and the Nominal Defendant Rye Select Broad Market
Prime Fund, L.P., and had a duty to exercise professional care in doing so. BNY’s
administrative responsibilities included (without limitation): independently
valuing and reconciling the fund holdings, providing custodial services, assisting
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with preparation of financial statements and audits, and determining fund
disbursements.
472. As a result of its auditing activities, BNY did or should have
discovered that Tremont’s reported financial results were inconsistent with GAAP.
473. By virtue of its position as fund administrator, BNY should have
accurately monitored, valued, and reconciled the holdings, trading activities and
accounts of the Rye Select Broad Market Prime Fund.
474. BNY negligently failed to use professional care in administering the
Rye Select Broad Market Prime Fund and failed to provide the fund with the
advice and services to which they were entitled by, among other things:
a.

Failing to monitor the fund holdings and trading activities;

b.

Failing to accurately and independently value the fund
holdings;

c.

Failing to accurately and independently reconcile the fund
accounts;

d.

Failing to provide the requisite custodial services;

e.

Failing to assist with the preparation of meaningful financial
statements and audits;

248

f.

Failing to accurately and independently determine fund
disbursements; and otherwise

g.

Missing a massive Ponzi scheme that covered virtually all of
the capital invested in the Rye Select Broad Market Prime
Fund.

D.

Injury to the Limited Partnership

475. As a result of the wrongful conduct of the Tremont Defendants,
Oppenheimer, Mass Mutual, KPMG, and the Bank of New York, and each of
them, the limited partnership has suffered and continues to suffer tremendous
economic loss and other damages.
SIXTH CAUSE OF ACTION
FRAUD IN THE INDUCEMENT AGAINST TREMONT
476. Plaintiff incorporates by reference all preceding paragraphs.
477. Plaintiff brings this claim individually on his own behalf. In order to
induce Plaintiff to invest in the Rye Select Broad Market Prime Fund, L.P.,
Tremont, as set forth above, knowingly made false affirmative representations and
intentional omissions of material facts to Plaintiff and other investors. These
misrepresentations related to the due diligence and monitoring it would be
performing, its valuation of the assets in the limited partnership, the suitability of
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the investment, the nature of Tremont’s relationship with Madoff and BMIS, and
the true risk of the investments as set forth above.
478. The above representations made by Tremont were false when made
and Tremont knew these representations to be false. The omitted facts were
intentionally omitted, and Plaintiff did not know the true facts and could not have
reasonably discovered the true facts that were omitted. Tremont made the
misrepresentations and omissions with the intention that Plaintiff be deceived and
rely upon them to induce Plaintiff to invest in the Rye Select Broad Market Prime
Fund, L.P.
479. Plaintiff reasonably relied on these misrepresentations and omissions
in making the decision to invest. Plaintiff’s reliance was justified because Plaintiff
was unaware of the true facts and could not have reasonably discovered the true
facts; if the true facts had been known to Plaintiff, he would not have made the
investment in Rye Select Broad Market Prime Fund, L.P. Plaintiff’s reliance on
the misrepresentations and omitted material information was a substantial factor in
his decision to enter the investment.
480. As a result of Tremont’s conduct set forth herein, Plaintiff has
suffered and will continue to suffer tremendous economic loss and other damages.
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481. The aforementioned acts of Tremont were done maliciously,
oppressively, and with intent to defraud, and Plaintiff is entitled to punitive and
exemplary damages in an amount to be shown according to proof at time of trial.
SEVENTH CAUSE OF ACTION
AIDING & ABETTING TREMONT’S FRAUD IN THE INDUCEMENT
AGAINST OPPENHEIMER, MASS MUTUAL, KPMG DEFENDANTS,
JP MORGAN, BANK OF NEW YORK, AND
ALL INDIVIDUAL DEFENDANTS
482. Plaintiff incorporates by reference all preceding paragraphs.
483. Plaintiff brings this claim individually on his own behalf. As
described above in the fraud in the inducement cause of action, Tremont
knowingly made false affirmative representations and intentional omissions of
material facts to Plaintiff and other investors to induce Plaintiff and other investors
to invest in the Rye Select Broad Market Prime Fund, L.P.
484. Defendants, and each of them, had actual knowledge of Tremont’s
fraud and the Madoff fraud, knew of several red flags giving rise to an inference of
actual knowledge, were willfully blind to Tremont’s fraud and the Madoff fraud,
consciously avoided Tremont’s fraud and the Madoff fraud, and/or confirmed its
suspicions of Tremont’s fraud and the Madoff fraud. See The Lautenberg
Foundation v. Peter Madoff, 2009 U.S. Dist. Lexis 82084; Fraternity Fund, 479 F.
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Supp. 2d at 368; Cromer Fin., 2003 U.S. Dist. LEXIS 10554 at *28-30; see also
Kirschner, 2009 U.S. Dist. LEXIS 75570 at *53-54. At minimum, the Defendants
were willfully blind or consciously avoided Tremont’s fraud and the Madoff fraud.
See The Lautenberg Foundation v. Peter Madoff, 2009 U.S. Dist. Lexis 82084 at
*48-49.
485. The individual BMIS officers (Peter Madoff, Mark Madoff, Andrew
Madoff, DiPascali, and Bongiorno) had actual knowledge of Tremont’s fraud and
the Madoff fraud based on their roles and responsibilities at BMIS and MSIL and
their knowledge of the indications of fraud, as described in detail above. These
Defendants knew that BMIS did not allow Tremont or other third parties to
conduct audits of BMIS despite Tremont’s representations that it conducted due
diligence; that Tremont’s funds were feeder funds into BMIS; that BMIS did not
provide electronic access to its feeder funds; that BMIS’ investment advisory
business was located on the 17th floor and that access to the 17th floor was strictly
limited; that BMIS provided fictitious paper tickets and investment statements to
its investors including Tremont; that the London affiliate MSIL did not conduct
trades for BMIS’ advisory business, despite BMIS’ claims that MSIL did; that
MSIL actually conducted trades for the individual Madoff defendants; that BMIS
transferred money between London and its JP Morgan and Bank of New York
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accounts to create the appearance of trading in London for BMIS’ advisory
business; and that BMIS was audited by F&H, a small firm with only one active
accountant. DiPascali and Bongiorno operated and ran the Ponzi scheme, creating
fictitious paper tickets and statements for investors, including Tremont’s Rye
Funds.
486. Paul Konigsberg had actual knowledge of Tremont’s fraud and the
Madoff fraud based on his part ownership of MSIL (the BMIS London affiliate),
his firm’s role as Madoff’s personal accountant, his close relationship with
Madoff, and his knowledge of the indications of fraud, as described in detail
above. Konigsberg is the only non-Madoff family member to own an interest in
MSIL. As one of the founding partners of Konigsberg Wolf & Co., P.C.,
Konigsberg also knew that Steven Mendelow, a principal at the firm, operated an
unregistered investment firm named Telfran Ltd. that functioned as a feeder fund
to aid Madoff in laundering money. In 1992, the SEC brought a case against
Mendelow for funneling $88 million dollars directly to Madoff. As an owner of
MSIL, Konigsberg knew that MSIL did not conduct trades for BMIS’ advisory
business, despite BMIS’ claims that MSIL did; that MSIL actually conducted
trades for the individual Madoff defendants; and that BMIS transferred money
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between London and its JP Morgan and Bank of New York accounts to create the
appearance of trading in London for BMIS’ advisory business.
487. The individual Tremont Defendants, Sandra Manzke and Robert
Schulman, had actual knowledge of Tremont’s fraud and the Madoff fraud based
on their roles as officers of Tremont, close relationships with Madoff, and their
knowledge of the indications of fraud, as described in detail above. Manzke and
Schulman knew that Tremont’s Rye funds were feeder funds for Madoff; Madoff
did not allow Tremont or other third parties to conduct audits of BMIS despite
Tremont’s representations that it conducted due diligence; that Madoff instructed
Tremont and other feeder funds not to identify BMIS to the investors of the feeder
funds; that Tremont followed Madoff’s orders and did not identify BMIS to
Tremont’s investors; and that Tremont did not monitor BMIS despite Tremont’s
representations. Manzke withdrew from Madoff in November 2008 knowing that
the end of the Madoff fraud was near.
488. Oppenheimer and Mass Mutual had actual knowledge of Tremont’s
fraud and the Madoff fraud based on the acquisition of Tremont in 2001, its
control of Tremont after the acquisition, and their knowledge of the indications of
fraud, as described in detail above. Oppenheimer knew that Madoff did not allow
Tremont or other third parties, such as Goldman Sachs, to conduct audits of BMIS
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despite Tremont’s representations that it conducted due diligence. Mass Mutual
knew that most of Tremont’s investments were with BMIS and was warned by its
advisor regarding Tremont.
489. KPMG Int’l, U.K., and U.S. had actual knowledge of Tremont’s
fraud and the Madoff fraud based on its role as the auditor for two of Tremont’s
Rye feeder funds, MSIL (the London BMIS affiliate), and other Madoff feeder
funds such as Maxam Capital, and its knowledge of the indications of fraud, as
described in detail above.
490. JP Morgan and the Bank of New York had actual knowledge of
Tremont’s fraud and the Madoff fraud based on its role as BMIS’ bankers and
their knowledge of the indications of fraud, as described in detail above. Based on
its own investigation, JP Morgan decided not to invest with BMIS because of
concerns regarding the transparency at BMIS. JP Morgan knew that BMIS
maintained a huge cash account (the 703 Account) that engaged in suspicious
money transfers to London but did not engage in any securities transactions. After
its acquisition of Bear Stearns, JP Morgan gained additional inside knowledge
about the Madoff fraud. JP Morgan was one of the insiders that pulled out its
Madoff investments shortly before the December 2008 collapse, from which it can
be inferred that they had knowledge that the Ponzi scheme was coming undone.
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491. Based on its own investigation, the Bank of New York decided not to
invest with Madoff or BMIS and recommended that its own clients not invest with
Madoff or in BMIS, yet it substantially assisted the fraud by acting as
Administrator of the Rye Select Broad Market Prime Fund. The Bank of New
York gained additional knowledge of Tremont’s fraud and the Madoff fraud as the
administrator of certain Tremont Rye Select funds, including the Rye Select Broad
Market Prime Fund in which Plaintiff invested.
492. The Defendants, and each of them, provided substantial assistance to,
encouraged and/or aided and abetted Tremont’s fraud and the Madoff fraud.
493. Manzke and Schulman actively recruited investors for Tremont’s
feeder funds into Madoff. Manzke founded the Rye funds as feeder funds for
Madoff and later founded other Madoff feeder funds such as Maxam Capital.
Manzke and Schulman continued to recruit investors for the Tremont feeder funds
despite knowing that Madoff did not permit Tremont to audit BMIS and that
Tremont affirmatively represented that it conducted due diligence. Manzke
withdrew from Madoff in November 2008 knowing that the end of the Madoff
fraud was near, but did not inform other investors of the fraud.
494. Oppenheimer and Mass Mutual acquired Tremont in 2001 to enter
the lucrative fund of hedge fund business and made affirmative statements
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regarding the synergies of the merger. Mass Mutual was deeply involved in the
acquisition of Tremont. Oppenheimer had six high-ranking Mass Mutual
executives on its eight-member board of directors. Top Oppenheimer officials
negotiated with Tremont and the Oppenheimer’s board voted to approve the deal.
495. KPMG U.K. audited MSIL, the BMIS London affiliate, and provided
unqualified opinions without proper due diligence. In 2002, 2003, and 2004,
KPMG U.S. audited the Picower Foundation, one of 24 entities controlled by
Jeffrey Picower that had an unusually close investing and social relationship with
Madoff for 30 years. Since 2004 KPMG U.S. has audited two of Tremont’s Rye
feeder funds, which had $2.37 billion invested with Madoff. KPMG U.S. also
audited Maxam Capital Management, founded by Sandra Manzke, a Madoff
feeder fund.
496. In violation of money laundering laws, JP Morgan and the Bank of
New York allowed Madoff to transfer monies back and forth to London from the
703 and 621 Accounts. BMIS’ 703 Account was one of the largest cash accounts
at JP Morgan and contributed substantially to JP Morgan’s revenues and its capital
holding requirements. It is estimated that JP Morgan made nearly $483 million
just for managing the 703 Account. In addition, JP Morgan issued structured
notes based on the performance of a major Madoff feeder fund, adding to the
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legitimacy of Madoff, BMIS, and Madoff’s feeder funds, while indirectly bringing
in new investor money for Madoff’s Ponzi scheme. JP Morgan then hedged its
bets by putting investor money into these Madoff feeder funds, further adding to
the legitimacy of Madoff, BMIS, and Madoff’s feeder funds, and providing much
needed capital to the Ponzi scheme.
497. The Bank of New York also provided fund administration, valuation,
and custodial services to Tremont Partners, including monthly calculation of the
Net Asset Value for certain Rye Select funds, including the Rye Select Broad
Market Prime Fund in which the Plaintiff invested.
498. The Individual BMIS Defendants ran and managed BMIS.
Bongiorno directed her staff to generate fictitious trade tickets. DiPascali, who
has pleaded guilty to 10 criminal charges including conspiracy, securities fraud,
investment adviser fraud, mail fraud, wire fraud, international money laundering,
perjury and tax evasion, ran the 17th floor operation including generating falsified
investment statements. The Madoff family Defendants controlled the operations
of BMIS and MSIL, the London affiliate.
499. Konigsberg substantially assisted Tremont’s fraud and the Madoff
fraud. As Madoff’s personal accountant, Konigsberg Wolf & Co., P.C., signed off
on Madoff’s family investment books in 2006 and 2007 when the Ponzi scheme
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neared its collapse, which substantially assisted the continuation of the fraud. As
a long-time friend of Madoff, Konigsberg also received referrals from Madoff of
Madoff’s wealthy clients.
500. As a result of Defendants’ conduct set forth herein, Plaintiff has
suffered and will continue to suffer tremendous economic loss and other damages.
501. The aforementioned acts of Defendants were done maliciously,
oppressively, and with intent to defraud, and Plaintiff is entitled to punitive and
exemplary damages in an amount to be shown according to proof at time of trial.
EIGHTH CAUSE OF ACTION
NEGLIGENT MISREPRESENTATION
AGAINST TREMONT & KPMG DEFENDANTS
502. Plaintiff incorporates by reference all preceding paragraphs.
503. Plaintiff brings this claim individually on his own behalf. In making
the representations and in doing the things alleged above, as General Partner and
investment advisor, Defendant Tremont had a duty to the Limited Partners of the
Rye Fund, including Plaintiff. In making the representations and in doing the
things alleged above, KPMG also had a duty to Tremont investors, including
Plaintiff. Tremont and KPMG acted without any reasonable grounds for believing
the representations were true, and intended by such representations to induce
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Plaintiff’s reliance and investment in the Rye Select Broad Market Prime Fund,
L.P.
504. Plaintiff reasonably relied on representations by Tremont and KPMG
in deciding to make the investment. His reliance was justified because Plaintiff
was unaware of the true facts. If the true facts had been known to Plaintiff, he
would not have made the investment in the limited partnership.
505. As a result of the conduct of Tremont and KPMG set forth herein,
Plaintiff has suffered and will continue to suffer tremendous economic loss and
other damages.
NINTH CAUSE OF ACTION
CONVERSION AGAINST ALL DEFENDANTS
506. Plaintiff incorporates by reference all preceding paragraphs.
507. Plaintiff brings this claim individually. Plaintiff is the rightful owner
of monies paid to the Defendants for investment in BMIS.
508. Plaintiff’s interest in these monies is superior to any interest these
Defendants have in these monies.
509. In unlawfully taking Plaintiff’s monies and controlling and expending
the funds for their own purposes, Defendants converted funds belonging to Plaintiff.
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510. Defendants intentionally exercised dominion and control over such
funds in a manner inconsistent with and in willful disregard of Plaintiff’s interest.
511. As a result of the conversion, Plaintiff has been damaged in an amount
to be determined at trial.
512. In converting these monies, Defendants acted wantonly, willfully, and
in knowing and reckless disregard of the rights of Plaintiff. Accordingly, an award
of punitive damages is appropriate.
TENTH CAUSE OF ACTION
UNJUST ENRICHMENT AGAINST ALL DEFENDANTS
513. Plaintiff incorporates by reference all preceding paragraphs.
514. Plaintiff brings this action individually. Defendants, and each of them,
received money or property belonging to or provided by Plaintiff.
515. Defendants benefitted from the receipt of the money.
516. Under principles of equity and good conscience, Defendants should be
required to pay back Plaintiff the amount of the unjust enrichment.
WHEREFORE, Plaintiff, individually and on behalf of Rye Select Broad
Market Prime Fund, L.P. prays for relief and judgment, as follows:
A.

Awarding compensatory damages for fraud in the inducement in favor
of Plaintiff and against all Defendants, jointly and severally, for all
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damages sustained as a result of Defendants’ wrongdoing, in an amount
to be determined at trial, including interest thereon;
B.

Awarding punitive damages in favor of Plaintiff and against all
Defendants, jointly and severally;

C.

Awarding disgorgement and restitution in favor of Plaintiff and against
Defendants for all earnings, profits, compensation and benefits
received by Defendants as a result of their unlawful acts and practices;

D.

Awarding Rye Select Broad Market Prime Fund, L.P. compensatory
damages against all Defendants, jointly and severally, for all damages
sustained as a result of Defendants’ wrongdoing, in an amount to be
determined at trial, including interest thereon

E.

Awarding Rye Select Broad Market Prime Fund, L.P. punitive damages
against all Defendants, jointly and severally;

F.

Awarding Plaintiff and Rye Select Broad Market Prime Fund, L.P. their
reasonable costs and expenses incurred in this action, including counsel
fees; and
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