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COMPLAINT

-------------------------------------------------------------------- X
Plaintiffs Island Intellectual Property LLC (“Island IP”) and Double Rock Corporation
(“Double Rock”) (collectively, “Plaintiffs”), by and through their attorneys at Morgan, Lewis &
Bockius LLP, for their Complaint, hereby allege as follows:
NATURE OF THIS ACTION
1.

The nature of this action is to obtain: (a) a judgment of specific performance from

Defendants (or alternatively, a monetary judgment against them) requiring Defendants to satisfy
(i) their royalty obligations under Article III of the Amended and Restated License Agreement
entered into as of January 3, 2011, by and between Defendant Reich & Tang Deposit Solutions,
LLC and Island IP (the “Amended License Agreement”), and (ii) their indemnification
obligations under Article VII of the Asset Purchase Agreement, dated December 22, 2010, by
and among, inter alia, Defendants Reich & Tang Asset Management, LLC and Reich & Tang
Deposit Solutions, LLC (collectively, “Reich & Tang”), and Double Rock (and inuring to the
benefit of its affiliates, including Island IP) (the “Asset Purchase Agreement”); and (b) a

monetary judgment against Reich & Tang and Michael Lydon (collectively, “Defendants”) for
their fraudulent inducement of the Asset Purchase Agreement.
2.

In 2010, Reich & Tang fraudulently induced Plaintiffs into selling Double Rock’s

FDIC-insured cash management business to Reich & Tang for a fraction of that business’ true
value, by falsely promising Reich & Tang would make ongoing royalty payments that Plaintiffs
project will total approximately $92 million through the life of the parties’ Agreements. After
that sale was completed, and Reich & Tang had acquired that very valuable business for its own
benefit, however, Reich & Tang reneged on its promise to Plaintiffs, and is now profiting from
Plaintiffs’ business and intellectual property – including a portfolio of 57 issued U.S. patents and
copyrighted software – without paying the agreed-upon royalty.
3.

After attempting unsuccessfully over several months to convince Reich & Tang to

honor its contractual commitments, Plaintiffs have been left with no choice but to commence this
suit in order to compel Reich & Tang’s performance of its agreed-upon royalty and indemnity
obligations, and to recover the other damages that Plaintiffs have incurred as a result of Reich &
Tang’s fraudulent scheme to steal Plaintiffs’ business.
PARTIES
4.

Plaintiff Island IP is a limited liability corporation organized and existing under

the laws of the State of Delaware, having its principal place of business in the State of New
York. Island IP holds and manages patents and other intellectual property for its corporate
parent, Double Rock, and other affiliated companies.
5.

Plaintiff Double Rock is a corporation organized and existing under the laws of

the State of Delaware, having its principal place of business in the State of New York.
6.

Upon information and belief, Defendant Reich & Tang Asset Management, LLC
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is a corporation organized and existing under the laws of the State of Delaware, having its
principal place of business in New York, New York.
7.

Upon information and belief, Defendant Reich & Tang Deposit Solutions, LLC is

a limited liability corporation organized and existing under the laws of the State of Delaware,
having its principal place of business in New York, New York. Upon information and belief,
Reich & Tang Deposit Solutions, LLC is a wholly-owned subsidiary of Reich & Tang Asset
Management, LLC.
8.

Upon information and belief, Defendant Michael Lydon was at all relevant times,

and remains today, the President and Chief Executive Officer of both Reich & Tang Asset
Management, LLC and Reich & Tang Deposit Solutions, LLC. Upon information and belief,
Mr. Lydon resides in Dix Hills, New York.
JURISDICTION AND VENUE
9.

This Court has subject matter jurisdiction over Plaintiffs’ claims against

Defendants (i) pursuant to CPLR 301, and (ii) by written consent of the parties pursuant to
Section 9.9(a) of the Asset Purchase Agreement.
10.

Venue in this Court is proper pursuant to CPLR 501 and 503 (i) by written

consent of the parties pursuant to Section 9.9(a) of the Asset Purchase Agreement, and (ii) based
on the parties’ residence, respectively.
FACTUAL BACKGROUND
Reich & Tang
11.

Reich & Tang is an investment management firm that provides deposit, liquidity,

and cash management services to banks, broker-dealers, investment advisors, institutional
investors, and public entities.
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12.

Prior to the transaction at issue, Reich & Tang’s cash management business

principally involved money market funds, which are short-term mutual funds that invest in
government securities, certificates of deposit, asset-backed commercial paper, and other liquid
securities.
13.

Between 2007 and 2009, Reich & Tang’s cash management business became very

challenging due to (i) very low money market rates, which were brought on by Federal Reserve
policies instituted in response to the deepening financial crisis, and (ii) restrictive new
parameters proposed by regulators for money market funds.
14.

In order for Reich & Tang to remain viable, it needed to refocus its cash

management business on FDIC-insured cash management products, which tend to be more
profitable and less influenced by money market rates.
15.

In 2009, Reich & Tang expressed an interest in purchasing Double Rock’s FDIC-

insured cash management business (operated through multiple Double Rock subsidiaries
including LIDs Capital LLC), which was very valuable with approximately $12 billion in assets
at the time. As Double Rock initially was not then interested in selling its cash management
business, Reich & Tang elected to become a private label client, meaning Double Rock would
manage Reich & Tang’s investment assets under the Reich & Tang brand.
16.

Pursuant to this private label client relationship with Double Rock, Reich & Tang

Deposit Solutions, LLC entered into an Insured Deposit Agreement with Double Rock’s
subsidiary, LIDs Capital LLC, on October 8, 2009.

The same day, as part of the same

transaction, Reich & Tang Deposit Solutions, LLC entered into a License Agreement with Island
IP, pursuant to which Island IP granted Reich & Tang Deposit Solutions, LLC a non-exclusive
license to use Island IP’s FDIC-insured related patents.
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17.

During this year-long private label client relationship, Reich & Tang had access to

and the opportunity to utilize Plaintiffs’ intellectual property, work closely with Plaintiffs’
employees, including the then-President of LIDs Capital LLC, and incorporate Plaintiffs’
proprietary, copyrighted software programs into Reich & Tang’s systems.
18.

Plaintiffs expected the private label client relationship to last for approximately

one year, and then Reich & Tang would license Plaintiffs’ copyrighted software, patents, and
general business know-how. This would have given Reich & Tang all of the tools necessary to
operate its own FDIC-insured cash management business with its own investors.
19.

Instead, at the end of 2010, Reich & Tang offered to acquire from Double Rock

its entire FDIC-insured cash management business, including its $12 billion of assets under
management. Reich & Tang needed Double Rock’s assets in order to remain viable, as its own
money market funds were no longer attractive given the low money market rates and impending
new regulatory environment for such funds.
20.

Double Rock thereafter agreed to sell to Reich & Tang Double Rock’s entire

FDIC-insured cash management business. As consideration for this business, Reich & Tang
agreed (i) to make an upfront payment of $15 million and (ii) to enter into an ancillary license
agreement with Island IP, Double Rock’s intellectual property affiliate.
21.

This framework was first proposed by the President and Chief Executive Officer

of Reich & Tang, Michael Lydon.

In a October 20, 2010 letter to Plaintiffs, Mr. Lydon

proposed that Reich & Tang take a “two step approach” in its consideration for acquiring Double
Rock’s business. Specifically, Reich & Tang would first make an upfront cash payment, and
then an ongoing royalty payment. As Mr. Lydon explained, in light of “regulatory changes” and
other issues, Reich & Tang had “structured [its] offer as a licensing arrangement wherein future
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payments will be in the form of licensing fees based on future revenues.”
22.

Following further negotiations between the parties as to the specific monetary

terms, Double Rock accepted an offer from Reich & Tang based on this two-step approach
whereby Double Rock sold its FDIC-insured business for a small upfront cash payment,
expressly conditioned on Reich & Tang entering into an ongoing license agreement. As the
value of its business far exceeded the $15 million upfront payment, Double Rock never would
have agreed to sell for an upfront cash payment equal to only a fraction of that business’ true
value, had the purchaser, Reich & Tang, not also agreed to enter into an ancillary license
agreement conveying payments equal to the balance of that business’ value. In this case, Double
Rock projected that the Amended License Agreement would yield approximately $92 million in
royalty payments over the course of the license.
23.

Before executing these two Agreements, Reich & Tang retained sophisticated

counsel – Dechert LLP, one of the largest law firms in the world – which in turn undertook
extensive due diligence on Reich & Tang’s behalf. Reich & Tang thus had ample opportunity to
study and evaluate the Island IP portfolio of intellectual property and consider the validity of the
Licensed Patents and pending patent applications as of that time. After this due diligence, Reich
& Tang made an informed decision to enter into the transaction and covenant under Section 6.4
of the Amended License Agreement “not to challenge or assist others in challenging the validity
and/or enforceability of the Licensed Patents before any Governmental Authority.”
24.

During this due diligence process, the President and Chief Executive Officer of

Reich & Tang, Michael Lydon, personally assured the Vice Chairman of Double Rock, Bruce
Bent II, on multiple occasions that Reich & Tang had committed to honor those royalty terms.
Indeed, in his October 20, 2010 letter referenced above, Mr. Lydon stated that not only would
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Reich & Tang make all of its annual royalty payments, but further that “we expect to grow this
business.” As set forth below, those assurances were false when made.
The Asset Purchase Agreement
25.

On December 22, 2010, Reich & Tang Deposit Solutions, LLC entered into the

Asset Purchase Agreement with Double Rock, by which it agreed to acquire Double Rock’s
FDIC-insured cash management business.
26.

The Asset Purchase Agreement provided for two forms of consideration.

27.

First, under Sections 1.1 and 2.4(b) of the Asset Purchase Agreement, Reich &

Tang Deposit Solutions, LLC made a Closing Payment in the amount of $15 million.
28.

Second, under Section 2.1 of the Asset Purchase Agreement, Reich & Tang

further agreed that “[a]t the Closing, the Parties shall, or shall cause their relevant Affiliates to,
as appropriate, enter into the License Agreement, which shall grant the Buyer Parties a license to
use the Licensed Intellectual Property[.]”

Annexed to the Asset Purchase Agreement as

“EXHIBIT A” was a Form of License Agreement which is in substantially the same form as the
Amended License Agreement executed by the parties shortly thereafter.
29.

The Asset Purchase Agreement provides that if Reich & Tang Deposit Solutions,

LLC fails to perform its obligations under the Amended License Agreement, then both Reich &
Tang entities will be required to indemnify Double Rock and its affiliates (including Island IP)
for all “Losses” resulting from that failure to perform.
30.

Specifically, Section 7.2(b) of the Asset Purchase Agreement provides in relevant

part that:
[E]ach of the Buyer Parties [i.e., each Reich & Tang entity] agrees to indemnify
and hold harmless the Seller Parties and their Affiliates … against and in respect of
any and all Losses resulting from, arising out of, in connection with or otherwise
relating to … (ii) any non-fulfillment of, or failure to comply with, or breach of
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any covenant or agreement made by any Buyer Party … in this Agreement or in
any Ancillary Agreement[.]
31.

“Ancillary Agreements” is defined in Section 1.1 of the Asset Purchase

Agreement to include “the License Agreement.”
32.

“Losses” is defined in Section 7.2(a) of the Asset Purchase Agreement to include

“any and all losses, claims, damages, Liabilities, reasonable costs and expenses (including legal
fees and expenses).” The Asset Purchase Agreement makes unmistakably clear that such Losses
may arise either from inter-party or third party claims by, among other things, providing that
only the latter are subject to the notice provisions of Section 7.3.
The Amended License Agreement
33.

On January 3, 2011, on the closing date for the Asset Purchase Agreement, and as

expressly contemplated thereby, Reich & Tang Deposit Solutions, LLC and Island IP entered
into the Amended License Agreement.
34.

The Amended License Agreement provides Reich & Tang with a non-exclusive,

worldwide license to access all of Island IP’s patents (the “Licensed Patents”), as well as all of
its related business know-how (the “Business Know-how”).

The Licensed Patents currently

consist of Island IP’s portfolio of 57 patents granted by the U.S. Patent and Trademark Office
related to cash management. The Business Know-how, in turn, includes, inter alia, all of Island
IP’s software programs, copyrights, trade secrets, financial and business information, and other
know-how, whether patentable or unpatentable. In the same transaction, on January 5, 2011,
Plaintiffs also transferred to Reich & Tang their license to certain other patents held by
Promontory Interfinancial Network LLC and Promnetwork Services LLC.
35.

Reich & Tang’s license commenced on January 3, 2011. Pursuant to Section 6.1

of the Amended License Agreement, the license will continue until “the date of the last to expire
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of the Licensed Patents,” which will be no sooner than March 20, 2033.
36.

Pursuant to their Amended License Agreement, Reich & Tang is required to pay

Island IP a two-tiered royalty. For liquid insured deposits, that royalty equals the greater of
(a) 15% of Reich & Tang’s gross revenue, or (b) the product of one-half of one basis point, or
0.005% (two basis points, or 0.02%, on an annualized basis) multiplied by the average daily
balance of deposits in Reich & Tang’s managed accounts for the immediately preceding
quarterly reporting period. For Bank Business and other business, that royalty equals 15% of
Reich & Tang’s gross revenue.
37.

Specifically, Section 3.1 of the Amended License Agreement provides in relevant

part that:
Section 3.1. Royalty Payments. In consideration of the rights, licenses,
privileges, releases, non-assertions and immunities granted by the Licensor under
this Agreement:
1.
LIDs Business Royalty. Beginning on the Effective Date [Jan. 3, 2011],
Licensee shall pay to the Licensor, on a quarterly basis as provided in Section 3.2,
a royalty equal to the greater of (a) Fifteen Percent (15%) of Licensee’s gross
revenue from the conduct of the LIDs Business, or (b) the product of one-half (.5)
of one basis point (i.e., two (2) basis points on an annualized basis) multiplied by
the average daily balance of deposits in the Licensee-managed accounts for the
immediately preceding quarterly reporting period as set forth in Section 3.2.
...
2.
Bank Business and Other Business. Beginning on the Effective Date,
Licensee shall pay to Licensor, on a quarterly basis as provided in Section 3.2, a
royalty equal to Fifteen Percent (15%) of Licensee’s gross revenue from the
conduct of the Bank Business for the immediately preceding quarterly reporting
period as set forth in Section 3.2.
38.

Under Section 3.2 of the Amended License Agreement, Reich & Tang is required

to make its royalty payments “within thirty (30) days of the conclusion of each calendar quarter.”
Under Section 6.1 thereof, Reich & Tang’s royalty payment obligations remain in effect unless
“all of the Licensed Patents expire, are abandoned, nullified or become subject to a final,
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unappealable Order invalidating all such Licensed Patents.” (Emphasess added.)
Reich & Tang’s Attempts To Renegotiate
Amended License Agreement
39.

By early 2011, it was becoming apparent to Plaintiffs that – contrary to Mr.

Lydon’s express promises on behalf of Reich & Tang and himself – Reich & Tang had never
intended to fulfill its payment obligations under the Amended License Agreement. Rather, those
false promises had been made in order to induce Double Rock into selling its business under the
Asset Purchase Agreement for a fraction of its true value.
40.

On May 19, 2011, shortly after buying Double Rock’s cash management business,

and making the first royalty payment under the Amended License Agreement, Reich & Tang
demanded to renegotiate the royalty terms that it had just offered and Double Rock had just
accepted.

Specifically, Mr. Lydon insisted that Double Rock cut in half the royalty rate the

parties had just agreed upon — from two basis points to one.
41.

In response, the Vice Chairman of Double Rock, Bruce Bent II, informed Mr.

Lydon that the rate would remain as agreed but that, as a sign of goodwill, Double Rock would
consider revisiting the issue in the future as Reich & Tang grew its business.
42.

Double Rock never would have accepted Reich & Tang’s purchase offer in the

first instance had Defendants made it known, prior to Reich & Tang’s execution of the Asset
Purchase Agreement, that Reich & Tang lacked the intention to live up to its agreed-upon
financial commitments under the Amended License Agreement.

Instead, Mr. Lydon had

expressly and repeatedly promised the very opposite to Plaintiffs.
43.

Nevertheless, Mr. Lydon’s demands continued. Rather than take Mr. Bent up on

his offer to reduce royalty rates through expanded business, on June 7, 2011, Mr. Lydon sent Mr.
Bent another demand to simply renegotiate those rates. On June 10, 2011, Mr. Bent responded
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to Mr. Lydon’s June 7, 2011 demand, reiterating that Double Rock was open to discussing
exceptions to the Amended License Agreement for new, large accounts where Reich & Tang
needed to offer exception pricing in order to win such business, but that otherwise Double Rock
expected Reich & Tang to honor the terms of its recently agreed-upon deal.
44.

Thereafter, in advance of nearly every ensuing quarterly payment due under the

Amended License Agreement, Mr. Lydon would repeat his demand to reduce the royalty rates
agreed upon in the Amended License Agreement. During these same discussions, Mr. Lydon
further began claiming that Reich & Tang did not have to comply with the terms of the Amended
License Agreement at all, because Reich & Tang had supposedly rewritten all of Island IP’s
software programs and was supposedly no longer using Island IP’s patents.
45.

Even if true (and Plaintiffs believe it to be false), the parties contemplated this

possibility in the Amended License Agreement, and made express provision for it. Specifically,
Section 2.1 provides that Reich & Tang may use the Licensed Patents to “develop, adapt,
modify, improve upon, create derivative works of or otherwise develop the Licensed Patents and
licensed Business Know-how.” The Agreement thus requires Reich & Tang to continue making
royalty payments in the agreed-upon amounts, regardless of its actual or claimed use of Island
IP’s Licensed Patents or Business Know-how. That is because Reich & Tang was acquiring a
complete, successful business, and the access-based intellectual property license was a key
component of the consideration for that acquisition
46.

Throughout 2012 and 2013, Mr. Bent continually tried to assist Mr. Lydon in

growing Reich & Tang’s business by, inter alia, informing Mr. Lydon of opportunities for Reich
& Tang to grow its assets under management. Mr. Lydon generally responded to Mr. Bent’s
efforts unconstructively, by complaining about the Amended License Agreement and demanding
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more advantageous royalty terms for Reich & Tang.
47.

In 2014, the U.S. Supreme Court issued a decision, Alice Corp. v. CLS Bank

International, 134 S. Ct. 2347 (2014), holding that the particular software patents at issue in that
case were invalid. The Licensed Patents held by Island IP were not addressed and are not
affected by that decision, and remain valid and enforceable.
48.

Nevertheless, the U.S. Supreme Court’s Alice Corp. decision gave Reich & Tang

the fig leaf it had been seeking to repudiate its Agreements with Plaintiffs, and walk away with
Double Rock’s valuable FDIC-insured cash management business without paying the remaining
$80 million or so in royalties due under the Amended License Agreement, at a time when that
business was growing. (From 2012 to 2014, Reich & Tang’s FDIC-insured cash management
business increased by approximately 70%.)
49.

Almost immediately after the U.S. Supreme Court issued its Alice decision, Reich

& Tang contended that every single claim in every single one of Island IP’s 57 Licensed Patents
had automatically been rendered invalid thereby and that, as a consequence, Reich & Tang did
not have to honor its remaining royalty payments.
50.

Reich & Tang’s contention is frivolous. None of the Licensed Patents has ever

been declared invalid or unenforceable by either the Patent Office or any court of law. When
called upon to explain how, for example, one of the Licensed Patents, U.S. Patent No. 8781931,
could purportedly be invalid under Alice, when it had been issued after that decision came out,
Reich & Tang expressly declined to do so.
Reich & Tang’s Breach and
Repudiation of the Asset Purchase Agreement and
Amended License Agreement
51.

On April 17, 2015, Reich & Tang announced that it was “transitioning” its money
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market fund business to Federated Investors, Inc. With this “transition,” Reich & Tang’s only
significant remaining line of business will be the FDIC-insured cash management business that it
acquired from Double Rock and is now refusing to pay for.
52.

On April 30, 2015, less than two weeks after announcing the transition of its

money market fund business to Federated Investors, Reich & Tang missed its royalty payment
for the first quarter of 2015 under the Amended License Agreement. Reich & Tang further
informed Plaintiffs that it does not intend to make any future royalty payments.
53.

Specifically, on May 5, 2015, Mr. Lydon advised Plaintiffs, by way of an email to

Mr. Bent, that Reich & Tang would not be making the 2015 royalty payment due under the
Amended License Agreement because, according to him, Island IP’s Licensed Patents are
“violative of public policy and void under Supreme Court precedent.”
54.

In addition to being a frivolous position, Section 6.4 of the Amended License

Agreement prohibits Reich & Tang Deposit Solutions, LLC from challenging or assisting others
in challenging the validity and/or enforceability of the Licensed Patents.
55.

Further, Section 6.2(a) of the Amended License Agreement only entitles Reich &

Tang Deposit Solutions, LLC to terminate the Agreement in the event of a material breach by
Island IP, which has not occurred and indeed is not even alleged.
56.

Reich & Tang has not purported to terminate the Agreement.

57.

Rather, Reich & Tang has simply claimed for itself, without contractual basis, the

unqualified right to stop making payments for the business that it acquired from Double Rock,
and instead to retain for itself that business and all of the profits therefrom.
58.

In sum, if the Amended License Agreement and Asset Purchase Agreement are

not enforced according to their terms, Reich & Tang will have taken away from Double Rock its

-13-

cash management business for a fraction of the agreed-upon compensation, and a fraction of that
business’ true value. This lawsuit is brought in order to enforce the parties’ Agreements by their
terms, and to prevent this manifestly unjust result.
The Parties’ Express Written Consent
to Specific Performance
59.

In the Asset Purchase Agreement, the parties agreed that a breach of either

Agreement would cause irreparable injury, and that specific performance would be the
appropriate remedy in such event.
60.

Specifically, Section 9.9(d) of the Asset Purchase Agreement provides in relevant

part that:
The parties hereto agree that irreparable damage would occur in the event that any
of the provisions of this Agreement were not performed in accordance with their
specific terms or were otherwise breached. It is accordingly agreed that … the
parties shall be entitled to enforce specifically the terms and provisions hereof in
any court of … any state having jurisdiction, this being in addition to any other
remedy to which they are entitled at law or in equity.
FIRST CAUSE OF ACTION
BREACH OF CONTRACT/SPECIFIC PEFORMANCE
61.

Plaintiffs reallege paragraphs 1-60 as if fully set forth herein.

62.

Island IP and Reich & Tang Deposit Solutions, LLC entered into the Amended

License Agreement on or around January 3, 2011.
63.

The Amended License Agreement is valid, binding and enforceable.

64.

In consideration of the license granted by Island IP under the Amended License

Agreement, Reich & Tang Deposit Solutions, LLC agreed to make royalty payments, in amounts
set forth in Section 3.1 of the Amended License Agreement.
65.

Reich & Tang Deposit Solutions, LLC materially breached the Amended License

Agreement by failing to make its first quarter 2015 royalty payment, as required by Article III of
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the Amended License Agreement.
66.

As a result of this material breach of the Amended License Agreement, Island IP

has suffered and will continue to suffer reasonable and foreseeable consequential damages
resulting from the breach, including losses of at least $80 million in royalty payments remaining
over the term of the license under the Amended License Agreement.
67.

Reich & Tang has repudiated the Amended License Agreement. Specifically, on

May 5, 2015, it notified Plaintiffs that it no longer intends to comply with any of its remaining
royalty payment obligations under the Amended License Agreement.
68.

Island IP has substantially performed its obligations under the Amended License

Agreement, and is willing and able to perform its remaining obligations thereunder.
69.

Reich & Tang Deposit Solutions, LLC is able to perform its remaining obligations

under the Amended License Agreement, but has simply chosen not to do so.
70.

Island IP has no adequate remedy at law.

71.

Plaintiffs are therefore entitled to a judgment (a) of specific performance to force

Reich & Tang Deposit Solutions, LLC to make its royalty payment obligations, both the one it
has already missed and all future payments through the balance of the term of the license, or,
(b) in the alternative, for monetary damages in amount to be established at trial.
SECOND CAUSE OF ACTION
INDEMNIFICATION/SPECIFIC PEFORMANCE
72.

Plaintiffs reallege paragraphs 1-71 as if fully set forth herein.

73.

Double Rock and Reich & Tang, and other affiliated entities, entered into the

Asset Purchase Agreement on or around December 22, 2010.
74.

The Asset Purchase Agreement, like the Amended License Agreement, is valid,

binding and enforceable.
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75.

By failing to make its first quarter 2015 royalty payment, Reich & Tang Deposit

Solutions, LLC has breached its obligations under Section 3.1 of the Amended License
Agreement, which is an “Ancillary Agreement” under Section 1.1 of the Asset Purchase
Agreement.
76.

Pursuant to Section 7.2(b) of the Asset Purchase Agreement, Reich & Tang (as

the two “Buyer Parties”) has a duty to indemnify Double Rock and its Affiliates (including
Island IP) for all “Losses” resulting from such a breach. “Losses,” as that term is defined under
Section 7.2(a) of the Asset Purchase Agreement, includes “claims, damages, Liabilities,
reasonable costs and expenses” including legal fees and expenses.
77.

Plaintiffs are incurring and have incurred “Losses” as a result of Reich & Tang

Deposit Solutions, LLC’s breach of the Amended License Agreement, including, but not limited
to, the first quarter 2015 royalty payment due under the Amended License Agreement that it
failed to pay, as well as the costs, legal fees and expenses associated with, inter alia, bringing
this action to force Defendants to comply with the Amended License Agreement.
78.

Under the express terms of the Asset Purchase Agreement, Plaintiffs are entitled

to indemnification for those Losses.
79.

Reich & Tang has repudiated the Asset Purchase Agreement. Specifically, on

May 5, 2015, it notified Plaintiffs that it no longer intends to comply with its remaining royalty
payment obligations under the Amended License Agreement, which necessarily means it also
intends to violate its obligation to indemnify Plaintiffs for the resulting Losses.
80.

Double Rock has substantially performed its obligations under the Asset Purchase

Agreement, and is willing and able to perform its remaining obligations thereunder.
81.

Reich & Tang is able to perform its remaining obligations under the Asset
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Purchase Agreement, but has simply chosen not to do so.
82.

Plaintiffs have no adequate remedy at law.

83.

Plaintiffs are therefore entitled to a judgment (a) of specific performance to force

Reich & Tang Deposit Solutions, LLC and Reich & Tang Asset Management, LLC to indemnify
Plaintiffs for their losses through the balance of the term of the license, or, (b) in the alternative,
for monetary damages in amount to be established at trial.
THIRD CAUSE OF ACTION
FRAUDULENT INDUCEMENT
84.

Plaintiffs reallege paragraphs 1-83 as if fully set forth herein.

85.

Defendants made material misrepresentations of fact in offering to purchase

Double Rock’s cash management business in 2010. Among other things, they represented that
Reich & Tang would enter into, and make timely and complete royalty payments under, an
ancillary license agreement with Island IP if Double Rock agreed to sell its cash management
business to Reich & Tang for an upfront cash payment of $15 million, an amount which
represented only a fraction of the true value of that business.
86.

Defendants’ representations were false when made.

At no point during the

bidding process or subsequent negotiations leading up to the deal closing did Defendants intend
to comply with the terms of the Amended License Agreement.
87.

Reich & Tang made these misrepresentations to Double Rock with the express

purpose of inducing Double Rock to enter into the Asset Purchase Agreement and sell its cash
management business to Reich & Tang for substantially less than its actual value.
88.

Plaintiffs reasonably relied upon Defendants’ representations that Reich & Tang

intended to enter into and abide by the terms of the ancillary license agreement when Double
Rock signed the Asset Purchase Agreement on December 22, 2010.
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89.

Double Rock never would have entered the Asset Purchase Agreement and agreed

to a $15 million closing price if it had known that Reich & Tang did not intend to comply with
the agreed-upon terms set forth in the Amended License Agreement. Double Rock would
instead have retained its valuable FDIC-insured cash management business, or sold that business
to one of the other interested parties.
90.

Defendants’ fraudulent intent is evidenced by the fact, among others, that almost

immediately after the deal closed, Defendants began demanding to renegotiate the deal that the
parties had just agreed to, notwithstanding Defendants’ unqualified, pre-closing promises to pay
the agreed-upon royalties and “grow this business.” Such demands continued unabated through
the life of the parties’ contractual relationship. Defendants’ fraudulent intent is further evidenced
by the frivolous manner in which they repudiated their Agreements with Plaintiffs, simply by
proclaiming that each and every claim of each and every Licensed Patent in Island IP’s extensive
portfolio was invalid.

And Defendants’ fraudulent intent is evidenced by the timing of

Defendants’ repudiation of their Agreements with Plaintiffs, which occurred at precisely the
point at which the business they had acquired from Plaintiffs under false pretenses was growing.
91.

As a direct result of Reich & Tang’s fraudulent misrepresentations, Plaintiffs have

suffered and will continue to suffer reasonable and foreseeable consequential damages.
RELIEF REQUESTED
WHEREFORE, Plaintiffs respectfully pray that the Court:
A.

Enter a judgment of specific performance requiring Defendants to satisfy all of

their past, present and future royalty obligations under Article III of the Amended License
Agreement, and all of their past, present and future indemnification obligations under Article VII
of the Asset Purchase Agreement, or, in the alternative, a judgment for monetary damages in
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amount to be established at trial;
B.

Enter a judgment against Defendants for fraudulent inducement, including at least

$80 million in damages for Plaintiffs’ injury;
C.

Pursuant to CPLR 5004, award Plaintiffs statutory prejudgment interest on any

monetary damages awarded at the rate of 9% per annum;
D.

Award Plaintiffs their costs, legal fees and expenses for, inter alia, this action;

E.

Grant such other and further relief as this Court deems just and proper.

and

Dated: New York, New York
June 23, 2015

MORGAN, LEWIS & BOCKIUS LLP
/s/ John Dellaportas
John Dellaportas
Catherine R. Murphy
101 Park Avenue
New York, NY 10178
Telephone: (212) 309-6000
Facsimile: (212) 309-6001
Attorneys for Plaintiffs
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