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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

x
NORTHERN MANHATTAN IS NOT FOR SALE,
MIGUEL CRUZ, MARIEME BOCKMAN, DAIREN
MERCEDES, PEARIL YOW, MICHELLE KOHUT, on
her own behalf and on behalf of her minor
daughter, R.K., NIURKA De JESUS, on her

own behalf and on behalf of her minor son,

E.D., CELIN RODRIGUEZ, LUIS ALMONTE,
GUNTHER and RUTH BECHHOFER, JAMES K.
WILSON, IVAN YEUNG, PHILIP SIMPSON and

MARIBEL NUNEZ,
Petitioners, PETITIONERS’
MEMORANDUM
-against- OF LAW IN SUPPORT
OF ARTICLE 78
PETITION

CITY OF NEW YORK,
Respondent.

AS AND FOR A PROCEEDING BROUGHT PURSUANT.
TO ARTICLE 78 OF THE C.P.L.R.

X

INTRODUCTION

This is a petition challenging as facially incomplete environmental
reviews done for the Inwood rezoning project. The central purpose of
SEQRA/CEQR is to ensure that the lead agency’s environmental review
encompasses major issues of public importance. In this instance, the review,
however voluminous and lengthy, fails this measure, invalidating the adoption

of the Inwood rezoning.
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Petitioners do NOT appeal to this Court to re-evaluate the substantive
conclusions reached by those who performed the review, except to this extent:

their decisions on what to review and what to ignore.

The record submitted establishes beyond doubt that the review process
failed to consider the following matters and that each was the subject of

specific comment by Unified Inwood and various other members of the public:

a) the impact of the rezoning on preferential rents and on fostering or
increasing residential displacement, see Exhibit 2, pp. 16, 20-21; 1

{b) the racial impact of rezoning/residential displacement, see Exhibit 2
at 6, 22.

(c}) the impact of the rezoning on minority and women-owned

businesses, see Exhibit 2 at p. 4.

! A preferential rent is a rent which an owner agrees to charge that is lower than the
legal regulated rent that the owner could lawfully collect. Owners can decide to
terminate the preferential rent and charge the higher legal regulated rent upon
renewal of the lease or when that tenant permanently vacates the apartment.
However, the rent laws impose a condition on an owner’s right to charge the claimed
legal regulated rent. The legal regulated rent must have been written in the vacancy or
renewal lease in which the preferential rent was first charged. In addition, it is
required that the legal rent be indicated in all subsequent renewal leases. Registration
with DHCR of the legal regulated rent by itself will not establish the legal regulated
rent for future usage. In addition, the terms of the lease itself, may affect the owner’s
right to terminate a preferential rent. If the lease agreement contains a clause that the
preferential rent shall continue for the term of the tenancy, not just the specific lease
term, then the preferential rent cannot be terminated for that tenancy. The
preferential rent continues to be the basis for future rent increases. However, if the
lease is silent and did not contain a clause that clarified whether the preferential rent
was for the “term of the lease” or “the entire term of the tenancy”, then the owner may
terminate the preferential rent at the time of the lease renewal

2
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(d) the deviation between predictions of the impact of prior rezoning and
actual results (as demonstrated by the Museum Arts Society study), see Exhibit
14;

{e} the social impact of the loss of the community’s library, see Exhibit 2,
pp 27-28.

(f) the impact caused by the rezoning on emergency response
times/response times of first responders, see Exhibit 2 at 29, 54;

(g) the cumulative impacts of the rezoning and other major land use
events impacting the community, see, i.e., Exhibit 4 to Sussman Affirmation for
Supplemental Comments submitted by Ul on October 17, 2017;

{h) the speculative purchases of residential buildings in Inwood
preceding and coincident to the rezoning. See Angotti.

The record also establishes that respondent violated another important
procedural requirement imposed by SEQRA. After preparation of the FEIS and
prior to undertaking or approving an action, the lead agency must issue
findings that the provisions of SEQRA and the DEC implementing regulations
have been met and, “considering the relevant environmental impacts, facts and
conclusions disclosed in the final EIS,” must “weigh and balance relevant
environmental impacts with social, economic and other considerations.” 6
NYCRR 617.11{a),(d)(1)-(2). The lead agency then must “certify that consistent
with social, economic, and other essential considerations from among the
reasonable alternatives available, the action is one that avoids or minimizes

adverse environmental impacts to the maximum extent practicable, and that
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adverse environmental impacts will be avoided or minimized to the maximum
extent practicable by incorporating as conditions to the decision those
mitigative measures that were identified as practicable. Id. at section
617.11{d)}(5).

Here, the lead agency made no such declaration until October 17, 2018,
about nine weeks after the City Council passed the Inwood rezoning.

LEGAL ARGUMENT

POINT I: VIOLATION OF SEQRA/CEQR BY “NO HARD LOOK”

We next demonstrate that any proper environmental review was required
to address critical issues it, in fact, ignored.

a) The impact of the rezoning on preferential rents and, more broadly, on
fostering or increasing residential displacement was not studied, though Ul

explicitly requested that it be studied. See Exhibit 2, pp. 16, 20-21.

Ul and others in the community sought study of two other related issues:
(b} the racial impact of rezoning/residential displacement.” See Exhibit 2 at 6,
22, and (h) the impact of the rezoning on spurring speculative purchases of
residential buildings in Inwood preceding and coincident to its enactment.

As is noted in the Verified Petition and in the City’s own FEIS, the
Inwood neighborhood has a substantial stock of “affordable housing,” which
currently houses primarily the working poor. The use of preferential rents is

relatively widespread and enhances the affordability of rent-regulated units.
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The first issue to be studied was how the proposed Inwood rezoning
would affect the quantity of such units and, more broadly, whether the re-
zoning, taken as a whole, would, or would not, increase residential
displacement of current residents and, as raised by the first related issue,
particularly members of minority groups who have a greater need for such
housing resources than non-minorities and more severely housing options due
to persistent patterns of bias and discrimination in housing and employment
and lower average household wealth and income, among other factors. Related
to these issues is the need to better understand the nature of housing
speculation which a rezoning like this triggers and its impact on rents and

displacement. 2

While the FEIS repeatedly claims that one of the inspirations of the
rezoning 1s to maintain and even expand the quantum of “affordable housing,”
the document fails utterly to quantity the currently available “affordable
housing”, define to what income bands it is currently affordable and analyze
how the rezoning will affect that stock of housing. Indeed, the authors of the

FEIS and subsequent documents studiously avoided review of these issues.

Petitioners repeatedly explained that by upzoning the neighborhood and
facilitating large scale development, respondent would set in motion forces

which would gentrify Inwood and create significant upward pressures on both

? Related to these matters, of course, is another issue Ul sought to have studied: the deviation between the

aspirations of prior rezoning and their actual results. In one recent rezoning, the City sought to insure much
greater commaercial development of Long Island City, but the rezoning actually facilitated the construction of a
huge and unexpected number of housing units. See Exhibit 14 to Sussman Affirmation.

5
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residential and commercial rents. See Exhibits 2, 5 and 13 for extensive

commentary explaining this process.

Petitioners’ planning expert Thomas Angotti explicates the unstudied

issues in the attached Affidavit. In most relevant part, Professor Angotti writes:

“In its cursory discussion about the potential for displacement, the Inwood
DEIS fails to take a hard look at the impacts of land and housing
speculation before, during and after the rezoning action. In the real world, it
1s one continuous process with a few milestones: announcement of the city’s
intentions, pre-ULURP and environmental reviews, the 7-month ULURP

process, and finally approval after the final vote.

Before rezoning. Failure to analyze the effect of land and housing
speculation triggered by the city’s announcement of its intentions to rezone
the area. As we demonstrated in Zoned Out, by simply undertaking a
rezoning study the city creates an expectation among landowners that the
value of their properties are likely to rise. Typically this opens the door for
landlords to buy out or evict tenants {possibly in violation of rent laws) and

dramatically increase the price of retail rents or refuse to renew leases.

During ULURP. The city’s Uniform Land Use Review Process (ULURP) lasts
for about seven months, during which time land values tend to increase in
the expectation that the action will pass. Almost every rezoning proposal
that undergoes a pre-ULURP and environmental review ends up entering

ULURP. and almost every one of the city’s proposals ends up passing. This
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was dramatically illustrated during the 140 rezonings carried out under the
administration of Mayor Michael Bloomberg, whose roughly 140 rezonings
were all approved. The environmental review under consideration here fails
to disclose impacts that occur prior to the final vote in the City Council.
This again suggests that the city’s promise to mitigate displacement and
enforce new rules against the harassment of tenants may have limited effect

and be too little and too late.”

As Professor Angotti explains them, these issues are indistinguishable
from that considered by our Court of Appeals in Chinese Staff v. City of New
York, 68 N.Y.2d 359 (1986) more than thirty years ago. There, Justice

Alexander defined the issue this way:

“«

...[Pletitioners argue that the city’'s environmental review was arbitrary
and capricious because of the failure of the lead agencies to consider
whether the introduction of luxury housing into the Chinatown
community would accelerate the displacement of local low-income
residents and businesses or alter the character of the community.
Respondents contend that absent a determination that the proposed
action will have a significant adverse impact on an area's physical
environment, SEQRA and CEQR do not require consideration of any
social or economic impacts such as those asserted by petitioners.”

As noted above, the issue for review excluded the question of whether
construction of the proposed high-rise luxury building was or was not
good policy. Rather, “The limited issue presented for our review is
whether the respondents identified the relevant areas of environmental
concern, took a "hard look" at them, and made a "reasoned elaboration”
of the basis for their determination (Matter of Jackson v New York State
Urban Dev. Corp., supra, at p 417; Aldrich v Pattison, 107 A.D.2d 258,
265; H.O.M.E.S. v New York State Urban Dev. Corp., 69 A.D.2d 222, 232).
1d. at 364.”

And, as here, resolution of this issue is governed by both SEQRA and

CEQR. Judge Alexander’s analysis remains controlling and petitioners urge its
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adoption here as the first two issues petitioners raise are materially identical to

those raised in Chinatown:

“Petitioners argue that the displacement of neighborhood residents and
businesses caused by a proposed project is an environmental impact
within the purview of SEQRA and CEQR, and the failure of respondents
to consider these potential effects renders their environmental analysis
invalid. Respondents contend that any impacts that are not either
directly related to a primary physical impact or will not impinge upon the
physical environment in a significant manner are outside the scope of the
definition of "environment", and that the lead agencies were therefore not
required to investigate the potential effects alleged by petitioners.

Respondents' limited view of the parameters of the term "environment” is
contrary to the plain meaning of SEQRA and the city's regulations and
must be rejected. Initially, we note that there is no basis here to rely on
any special expertise of the agency since all that is involved is the proper
interpretation of statutory language (Matter of Trump-Equitable Fifth Ave.
Co. v Gliedman, 62 _N.Y.2d 539, 545; Kurcsics v Merchant Mut. Ins.
Co., 49 N.Y.2d 451, 459). It is clear from the express terms of the statute
and the regulations that environment is broadly defined (ECL 8-0105 {6];
6 NYCRR 617.2 [k]; CEQR 1 [f}; see, Matter of Jackson v New York State
Urban Dev. Corp., 67 N.Y.2d 400, 414, supra; Weinberg, Practice [68
N.Y.2d 366] Commentary, McKinney's Cons Laws of NY, Book 17%, ECL
8-0105, p 66) and expressly includes as physical conditions such
considerations as ‘“existing patterns of population concentration,
distribution, or growth, and existing community or neighborhood
character".”? Thus, the impact that a project may have on population
patterns or existing community character,® with or without a
separate impact on the physical environment, is a relevant concern
in an environmental analysis since the statute includes these
concerns as elements of the environment. That these factors might
generally be regarded as social or economic is irrelevant in view of this
explicit definition. By their express terms, therefore, both SEQRA and
CEQR require a lead agency to consider more than impacts upon the
physical environment in determining whether to require the preparation
of an EIS. In sum, population patterns and neighborhood character
are physical conditions of the environment under SEQRA and CEQR
regardless of whether there is any impact on the physical
environment (see, Ulasewicz, Department of Environmental Conservation
and SEQRA: Upholding Its Mandates and Charting Parameters For The
Elusive Socio-Economic Assessment, 46 Alb L Rev 1255, 1266, 1282).
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Turning to the specific allegations in this case, we conclude that under
CEQR the potential displacement of local residents and businesses is an
effect on population patterns and neighborhood character which must be
considered in determining [68 N.Y.2d 367] whether the requirement for
an EIS is triggered. A significant effect on the environment may be found
if a proposed project impairs "the character or quality of * * * existing
community or neighborhood character” (CEQR 6 [a] [5]) or impacts upon
"existing patterns of population concentration, distribution, or growth"
(ECL 8-0105 [6]; see, CEQR 6 [a] [10]}. It is not relevant whether the
proposed project may effect these concerns primarily or secondarily or in
the short term or in the long term since the regulations expressly include
all such effects (CEQR 1 [g]).

The potential acceleration of the displacement of local residents and
businesses is a secondary long-term effect on population patterns,
community goals and neighborhood character such that CEQR requires
these impacts on the environment to be considered in an environmental
analysis... Our holding is limited to a determination that existing
patterns of population concentration, distribution or growth and existing
community or neighborhood character are physical conditions such that
the regulations adopted by the City of New York pursuant to SEQRA
require an agency to consider the potential long-term secondary
displacement of residents and businesses in determining whether a
proposed project may have a significant effect on the environment. Since
respondents did not consider these potential effects on the environment
in their environmental analysis, their determination does not comply
with the statutory mandate and therefore is arbitrary and capricious.”

[emphasis supplied]

The Inwood rezoning effects a community of more than 60 blocks.
Rezoning is a Type I action under SEQRA, 6 CRR.NY sec. 617.4(b), and subject
to the same type of review as required in Chinatown Staff. That more than one
complex of buildings is implicated in the rezoning does not distinguish the

nature of the required environmental review from that required by precedent.

Nor can it be seriously contended that, despite its voluminous nature,
just as in Chinatown Staff, the City’s review considered the profound issues:

the impact of the rezoning on preferential rents and, more broadly, on fostering

Y
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or increasing residential displacement and speculation in the community’s
housing market, particularly amongst members of lower income minority

groups.

Likewise, other issues which petitioner Ul raise relate directly to the
impact of the proposed rezoning on critical socio-economic issues which

represent substantial governmental priorities in our city and state.

Indisputably, the FEIS does not assess the impact of the rezoning on
minority and women-owned businesses, though, again, petitioner Ul raised this
issue, see Exhibit 2 at p. 4. Fostering such businesses is enshrined in both
state and local law and policy and the lead agency should have assessed the
likely impact of the rezoning on such businesses. 3 It indisputably failed to do

S0.

3 TheJune 21, 2017 issue of Crain’s New York Business featured a New York City
initiative to allocate $10,000,000 to better include minority and women-owned
businesses in municipal contracting: The city has created a $10 million fund to help
minority and women-owned businesses compete for city construction contracts. “The
Bond Collateral Assistance Fund will grant up to $500,000 in surety bonds for each
city contract awarded to minority and women owned businesses. The money is
intended to help businesses meet a city requirement that they hold insurance that
compensates the government in case a contractor is unable to finish the work they’ve
been hired to do. Without a track record of successfully completed jobs, small
businesses often have difficulty securing the bonds from the private market, cutting
them off from the chance to compete. “We are... removing historical barriers to capital
and creating new pathways to economic opportunity, while investing in local
communities for a more prosperous New York City,” Mayor Bill de Blasio said in a
statement. The fund could help the city meets its target of awarding $16 billion in city
contracts to minority and women-owned businesses by 2025, “To all small and
minority and women-owned business: these programs and initiatives were created and
tailored for you. Please, use them,” said Jonnel Doris, director of the Mayor’s Office of
minority and women owned enterprises. “With this loan program, we’re leveling the
competitive playing field so that all New Yorkers, regardless of race, gender or
ethnicity, have a fair shot at economic opportunity.” Likewise, the Dorm Authority of

10
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Likewise, the rezoning contemplates razing Inwood’s public library and
ultimately replacing it with a new, multi-purpose building. The lead agency
failed to consider the impact of the loss of the library or propose concrete
alternatives to mitigate those impacts. SEQRA requires no less and the lead
agency’s failure is another example of the arbitrary and capricious nature of
the agency action.

The lead agency also did not attempt to quantify and then mitigate the
impact caused by the rezoning on emergency response times/response times of
first responders, as petitioner Ul had requested. See Exhibit 2 at 29, 54. While
recognizing increased traffic congestion at many specific intersections, the lead
agency did not correlate these impacts with delayed response times for
emergency responders or address the mitigation of these impacts.

Finally, the environmental review process failed to study the cumulative
impact of potential development contiguous to the area delimited for study, i.e.,
the impacts likely to be generated from redevelopment of the forty acre MTA rail
yard which abuts the designated Inwood neighborhood. See Exhibit 4 to
Sussman Affirmation.

SEQRA generally requires the consideration of cumulative environmental

impacts of separate actions. See, e.g., Chinese Staff & Workers Assoc, 68

the State of New York features efforts to increase the participation of businesses
owned by minorities and women, “DASNY recognizes that New York is the center
of the global financial marketplace and we work diligently to increase
opportunities for professional and financial services companies owned by
minorities and women.” See https://www.dasny.org.

11
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N.Y.2d 359,; Save the Pine Bush v. City of Albany, 70 N.Y.2d 193, 518 N.Y.S.2d
943 (1987). While “cumulative impacts” are not defined by SEQRA or its

implementing regulations, DEC addresses the issue in its SEQR Handbook at

page 41:

“What are the cumulative impacts? These are impacts on the

environment that result from the incremental or increased impact of an

action(s} when the impacts of that action are added to other past, present
and reasonably foreseeable future actions. Cumulative impacts can
result from a single action or a number of individually minor but
collectively significant actions taking place over a period of time. Either
the impacts or the actions themselves must be related.

When must cumulative impacts be assessed? Cumulative impacts must

be assessed when actions are proposed to or will foreseeably take place

simultaneously or sequentially in a way that their combined impacts may
be significant.”

Assessment of cumulative impacts is limited to consideration of probable
impacts, not speculative ones. According to one court, “considering the
cumulative effects of related actions insures against stratagems to avoid the
required environmental review by breaking up a proposed development into
component parts which, individually, do not have sufficient environmental
significance.” Stewart Park and Reserve Coalition v. New York State Department
of Environmental Conservation, 157 A.D.2d 1, 10, 555 N.Y.S.2d 481, 486 {(3d
Dep’t 1990).

In Chinese Staff & Workers Assoc., 68 N.Y.2d 359, the Court of Appeals
required a consolidated environmental review of seven separate luxury

apartment buildings which would have a cumulative impact on the

displacement of low-income residents, since they were all part of a common

12
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plan. Similarly, in Save the Pine Bush v. City of Albany, 70 N.Y.2d 193, 518
N.Y.S.2d 943 (1987), the court held that the cumulative impact of ten separate
projects in the Pine Bush area on habitat of an endangered butterfly had to be
considered together. In Segal v. Town of Thompson, 182 A.D.2d 1043, 583
N.Y.5.2d 50 (3d Dep’t 1992), the SEQRA review of sewer and water districts
could not be segmented from review of the resulting development likely to
follow from 800 new homes that could be built in the service area.

In Village of Westbury v. Department of Transportation, 75 N.Y.2d 62, 67,
550 N.Y.8.2d 604, 609 (1989), the Court of Appeals ruled that an interchange
reconstruction project and a proposed road widening were part of the same
overall plan to alleviate traffic congestion on a parkway, since they were
“complementary components of the remedy for the [parkway’s] traffic flow
problems, sharing a common purpose, integrated and scheduled for
consecutive construction.” Thus, environmental review of the two projects had
to be considered cumulatively.

Here, the development of the contiguous MTA property would have
widespread environmental and socio-economic impacts which should have
been reviewed in evaluating the proposed rezoning of the neighborhood in
which it is located, Inwood. However, again, the lead agency did not so
proceed, disallowing decision-makers and the public to understand and take
the required “hard look” at the synergy between the rezoning and this potential

redevelopment.
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In sum, the FEIS and the related Statement of Findings published by the
lead agency failed to present analyses of critical issues which petitioners had
identified during the scoping process and which went to the heart of the
impacts of the Inwood rezoning.

Absent such analyses, respondent cannot demonstrate that the
decisional authority, the New York City Council, took a hard look at the actual
impacts of the rezoning it approved on August 8, 2018.

POINT II: PETITIONERS HAVE STANDING

To establish standing, a SEQRA petitioner must demonstrate that the
challenged action causes injury that is [1] within the zone of interests sought to
be protected by the statute and [2] different from any generalized harm, caused
by the action to the public at large. Save the Pine Bush, Inc. v. Common Council
of Albany, 13 N.Y.3d 397, 308-09 (2009).

In Sierra Club v. Village of Painted Post, 26 N.Y.3d 301, 305 (2015}, our
Court of Appeals reversed an appellate division order denying standing to a
neighbor who alleged that he was adversely affected by an action of his village.
The neighbor did not claim that he was uniquely injured by the challenged
action, but, rather, that he suffered an injury within the zone of interest
protected by SEQRA.

In reversing and granting John Martin standing, the Court of Appeals
held that “the number of people who are affected by the challenged action is
not dispositive of standing.” Rather, the harm alleged must be “different in

kind or degree from the public at large” though not unique. Id. at 311. That
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others were also inconvenienced by the increased use of nearby train tracks did
not deprive Marvin of standing so long as his injury was distinct from the
public at large and traceable to the challenged governmental action. Id.

In challenging a rezoning, as here, individual petitioners need not plead
specific environmental harm to establish standing to challenge the sufficiency
of an agency’s efforts to comply with SEQRA. Pittsburgh Boat Basin, Inc. v. City
of Plattsburgh, 21 N.Y.8.3d 529 (Sup. Ct. Clinton Cty. 2015}, citing Har Enters
v. Town of Brookhaven, 74 N.Y.2d 524, 526 (1989). Each of the individual
petitioners either live [Cruz, Bockman, Mercedes, Yow, Kohut, DeJesus,
Bechhofers, Wilson and Simpson] or do business [Almonte, Rodriguez, Yeung
and Nunez] in Inwood and this satisfies the standing requirement for
challenging an allegedly inadequate SEQRA/CEQR done on a major rezoning.

Here, in addition to their standing on this basis, petitioners do allege
injuries within the protection of SEQRA traceable to the challenged action and,
more particularly, to the absence of analysis of the challenged action upon
them and those similarly situated and adversely affected. Id. Specifically, Cruz,
Bockman, Mercedes, Yow and Kohut each complain about the spiraling
residential rents likely to be triggered by the rezoning and, more specifically,
respondent’s failure to assess the displacing impact of the density changes it
approved, as well as its impact on preferential rents, upon which several,
including Kohut, Bockman and Yow, rely. Rodriguez, Almonte, Yeung and
Nunez are small, minority business owners who complain that respondent

failed to study the accelerating commercial rents and real estate tax increases
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which will be unleashed by the rezoning and, in fact, have already commenced
due to the anticipation of the “upscaling” of the neighborhood, a phenomenon
Professor Angotti explains in his Affidavit.

Petitioners’ expert show that rent and real estate tax escalation and
related patterns of harassment are “sure to follow” the kind of upzoning
implemented here and should have been, but were not, evaluated as part of
SEQRA/CEQR. Instead, Professor Angotti concludes that respondent
inadequately reviewed these impacts of its proposed Type 1 action.

Respondent also failed to consider the impacts of the planned closing of
the Inwood Library or properly mitigate this closing. Petitioners Kohut and De
Jesus specifically allege that they, and their minor child, rely upon that library
in many ways and that its closing without adequate replacement will cause
substantial harm. Simpson also explains the very substantial contribution this
library makes to the life of the community and the absence of any current plan
to mitigate the myriad effects of its loss.

Finally, petitioners Wilson and the Bechhofers are.seniors dependent on
a functional transportation grid which will allow them to receive emergency
care. Mr. Bechhofer and Mr. Wilson have recent health histories which make
such a need more urgent and both are aggrieved by respondent’s failure to
study the impact of the upzoning on the response times of emergency medical
providers. Marjorie Clark, an environmental planner, explains in her Affidavit

the substantial increase in congestion which respondent recognized and
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