OFFICE OF THE ATTORNEY GENERAL

LETITIA JAMES
ATTORNEY GENERAL

Via NYSCEF and Hand Delivery

June 19, 2019

The Honorable Barry R. Ostrager
Supreme Court, New York County
60 Centre Street, Room 232

New York, NY 10007

Re:  People of the State of New York v. Exxon Mobil Corporation, Index No.
452044/2018 (Sup. Ct. N.Y. Cnty.)

Dear Justice Ostrager:

The Office of the Attorney General (“OAG”) hereby submits, for in camera review, all
documents responsive to Exxon Mobil Corporation’s (“ExxonMobil”) request for reports to the
State Energy & Environmental Impact Center at New York University Law School (“NYU
Center”) or to any Bloomberg affiliate concerning the activities of NYU Center fellows, as
agreed by the parties at oral argument on June 12, 2019.

At the argument, ExxonMobil articulated a request for “the reports that have been
provided by the fellows back to the State impact Center and apparently to Bloomberg
philanthropists.” Dkt. No. 240, Tr. 54 (“Tr.”). The OAG opposed — and continues to oppose —
that request on the basis that it is irrelevant to any theory of selective enforcement. /d at 55. In
response, ExxonMobil argued that it “suspect(s] those reports would bear directly on . . .
selective enforcement, because [of] the way they describe what the action is against Exxon
Mobil, the significance of the action against Exxon Mobil and what steps the AG is taking to
accomplish those goals.” /d. at 55. In its opposition to the OAG’s motion to dismiss, however,
ExxonMobil limited its discussion of the NYU Center fellows to the challenged defense of
conflict of interest and made no reference to the program in asserting the defense of selective
enforcement.! Nevertheless, in the interest of efficiency, the OAG agreed to submit any such
documents to the Court for in camera review. Id. at 56-57.

' Compare ExxonMobil Opposition to OAG’s Motion to Dismiss, Dkt. No. 114 (“Opp™), at 14-16 (“ExxonMobil’s
conflict of interest defense is supported by the Attorney General’s decision to accept Center fellows and to allow
them to work on this matter, and to otherwise solicit financial benefits from third parties in connection with these
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As a threshold matter, the two NYU Center fellows working in this Office never sent any
reports to the NYU Center or any other outside party concerning their work for the OAG. See
Affirmation of Lemuel M. Srolovic (“Srolovic Aff.”) 4 6. Indeed, the Secondment Agreement
between NYU and the OAG has no provision for reporting by the fellows to the NYU Center or
to any funder of the NYU Center, or to any other third party regarding their work in the OAG.
See Srolovic Aff., Ex. A (“Secondment Agreement”). As the Secondment Agreement makes
clear, the fellows report only to the OAG: the fellows’ work is “supervised exclusively by the
OAG,” and the fellows are “under the direction and control of, and owe a duty of loyalty to, the
OAG.” Id at%§ A3,B.52

Paragraph D.3 of the Secondment Agreement provides that, subject to protecting
confidential information, the OAG will provide periodic reports to the NYU Center regarding the
work of the fellows. The OAG has provided only one such report to the NYU Center. That
report, by email dated May 7, 2018, is hereby submitted for in camera review.®> No other written
or verbal reports have been provided to, or requested by, the NYU Center regarding the work of
the fellows. See Srolovic Aff. § 4. Finally, the Secondment Agreement has no provision for the
OAG to report any information to any funder of the NYU Center, or any other third party. See
Secondment Agreement. The OAG never provided any such reporting. See Srolovic Aff. § 6.

Finally, in addition to the reports that ExxonMobil requested at oral argument,
ExxonMobil suggested in separate correspondence that the OAG was required to produce
“[g]rant applications™ associated with the fellowship program and “[i]nternal OAG summaries or
reports” about the fellows. ExxonMobil did not raise either of these additional requests at oral
argument, nor were these requests included in the extensive negotiations between the parties over
the last several months. Nonetheless, in the interest of efficiency, the OAG is proactively
submitting, for in camera review, its application to the NYU Center for two fellows by email
dated September 15, 2017. The OAG is unaware of any internal summaries or reports concerning
the fellows. To the extent ExxonMobil is requesting that the OAG turn over its personnel records
concerning the fellows, that request is improper and should be withdrawn or struck by the Court.

The OAG encloses herein the Affirmation of Lemuel M. Srolovic (with Exhibits A and
B), Affirmation of Matthew Eisenson, and Affirmation of Gavin G. McCabe. The OAG also
encloses documents responsive to ExxonMobil’s request for in camera review in a separate
envelope delivered to the court with this letter.

proceedings. . . . Multiple aspects of the Attorney General’s acceptance of fellows create a conflict that violates state
and federal law. . . . This conduct creates the appearance that the Attorney General is accountable to the Center,
rather than the public, for its prosecutorial decisions.”), with Opp. at 13-14 (asserting that “ExxonMobil’s selective
enforcement defense is supported by allegations that the Attorney General targeted ExxonMobil because of its
speech on climate policy” with no mention of the NYU Center fellows).

2 Based on these safeguards and others, the New York State Joint Commission on Public Ethics (“JCOPE”)
concluded in an informal opinion that the NYU fellowship program complies with the ethics rules in the Public
Officers Law. See Srolovic Aff,, Ex. B.

3 To be precise, ExxonMobil only requested reports “by the fellows,” but the OAG is construing its request more
broadly to include reports by the OAG. See Tr. at 54.
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
PEOPLE OF THE STATE OF NEW YORK,
By LETITIA JAMES, Index No. 452044/2018
Attorney General of the State of New York,
IAS Part 61
Plaintiff,
Hon. Barry R. Ostrager
— against —
AFFIRMATION OF
EXXON MOBIL CORPORATION, LEMUEL M. SROLOVIC
Defendant.
Lemuel M. Srolovic, under penalty of perjury, affirms:
1. [ am the Chief of the Environmental Protection Bureau for the New York State

Office of the Attorney General (“OAG”) and have held that position since April 2011. This
affirmation is provided in connection with the Court’s resolution at oral argument on June 12,
2019 of Exxon’s request for reports by fellows of the State Energy & Environmental Impact
Center at New York University School of Law (“NYU Center”) seconded to OAG concerning
their work in the OAG.

2. I have overseen all hiring and staffing issues related to the OAG’s participation in
the NYU Center’s fellowship program since OAG’s participation began in 2017.

3. The provision of NYU Center fellows is governed by the terms of a Secondment
Agreement entered into by the OAG and NYU on December 22, 2017, which is attached to this
Affirmation as Exhibit A.

4. Paragraphs D.2 and D.3 of the Secondment Agreement provide that, subject to
protecting confidential information, including attorney work product, attorney-client

communication, materials the disclosure of which would interfere with a law enforcement



investigation, and deliberative materials, the OAG will provide periodic reports to the NYU
Center regarding the work of the fellows. The OAG has provided only one such report to the
NYU Center. That report, by email dated May 7, 2018, is hereby submitted for in camera
review. No other written or verbal reports have been provided to, or requested by, the NYU
Center regarding the work of the fellows.

5. The Secondment Agreement has no provision for the OAG to report any
information to any funder of the NYU Center, or any other third party. To my knowledge, the
OAG has provided no such reporting.

6. The Secondment Agreement has no provision for reporting by the fellows to the
NYU Center or to any funder of the NYU Center, or to any other third party regarding their work
in the OAG. I have confirmed with both NYU fellows in the OAG that they have provided no
such reporting.

7. On October 22, 2018, the OAG requested an opinion from the New York State
Joint Commission on Public Ethics (“JCOPE”) concerning the application of the Public Officers
Law to the Fellowship Program. In response, JCOPE issued an informal opinion that the
Fellowship Program complies with the ethics rules in the Public Officers Law. That opinion is

attached as Exhibit B to this Affirmation.

Dated: June 19, 2019
New York, New York

e

Lemmuel M. Srolovic
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Emplovee Secondment Agreement between the Attomeyv General of the State of New York

and the

. o

N

This AGREEMENT (“Agreement”) is entered mto as of December 22,2017, by and
between NEW YORK UNIVERSITY (“NYU™), a New York not-for-profit education
corporation, on behalf of the NYU SchoolofLaw’s State Energy and Environmental Impact
Center (the “State Impact Center”), and the Attorney General of the State of New York
("OAGM).

WHEREAS | The State Impact Center sceks to provide a supplemental resource to state
attorneys generalon clean energy, climate change and environmental matters of regionaland
national importance; and

WHEREAS | As part of its activities, the State Impact Center conducts a legal fellowship
program (“Legal Fellowship Program™), which seeks to provide attorneys to act as fellows in the
offices ofcertain state attorneys general (‘“Legal Fellows™; and

WHEREAS , The OAG has been selected by the State Impact Center to participate in the Legal
Fellowship Program; and

WHEREAS , The OAG has the authornity consistent with applicable law and regulations to
accept a Legal Fellow whose salary and benefits are provided by an outside funding source.

NOW, THEREFORE, for good and valuable consideration, the adequacy and receipt of which
are hereby acknowledged, the State Impact Center and OAG agree to the followmng:

A. Temms of Sewvice for the Legal Fellowship Program at the OAG:

1. The State Impact Center will provide the services of two attorneys to the OAG to act
as a Legal Fellow.

2. The specific start and end dates for services will be determined with the mutual
agreement between the Legal Fellow, the OAG, and the State Impact Center,
provided, however, that the term ofthe fellowship will be for two years (the
‘Fellowship Period”), although the parties may termmate the Fellowship earlier as
described in paragraph A.6, below.

3. During the Fellowship Period, the Legal Fellow will be under the direction and
control of, and owe a duty of loyalty to, the OAG, and will be subject to NY Public
Oflicers Law §§ 73 & 74 as wellas the OAG®blicies regarding employee conduct,
mcluding the policies regarding time and attendance, outside activitics, conflicts of
interests, and confidentiality. The Legal Fellow will receive mstruction and materials
regarding these requirements from the OAG at the commencement of his or her

{00126690.6)1% Page | of®
FOIL G000103-020718 000494

INDEX NO. 45204472018
RECEIVED NYSCEF: 0172771019



