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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
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'

08603522
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____________________rr_rlrr__r______r__________---_---~---------

CMF CAYMAN LTD., REDWOOD MASTER
FUND, LTD., STARK MASTER FUND LTD.,
D. E. SHAW LAMINAR PORTFOLIOS, L.L.C., and :
MERRILL LYNCH INTERNATIONAL,
Plaintiffs,

Index No.:
Purchased: November -, 2009

SUMMONS
Plaintiffs designate New York
County as the place of trial.

V.

HECKLER & KOCH BETEILIGUNGS GMBH,

TO THE ABOVE-NAMED DEFENDANT:

The basis of venue is the parties'
contractual choice of forum and ve ue

p.\@
*-

You are hereby summoned to answer the complaint in this action and to serve a copy of
your answer on Plaintiffs' attorneys within twenty (20) days after the service of this summons,
exclusive of the day of service (or within thirty (30) days after the service is complete if this
summons is not personally delivered to you within the State of New York); and in case of your
failure to answer, judgment will be taken against you by default for the relief demanded in the
complaint.
Dated: New York, New York
November 18,2009
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,

KASOWITZ, BENSON, TORRES
& FRIEDMAN LLP

Daniel P. Goldberg (dgoldbcrg@kasowitz,com)
Dorit Ungar (dungar @kasowitz.com)
Avi Israeli (aisraeli@kasowitz.com)
1633 Broadway
New York, New York 10019
Telephone: (2 12) 506-1700
Facsimile: (212) 506-1800
Attorneys for Pluintifls CMF Cayman Ltd. and
Redwood Master Fund, Ltd.

WEIL, GOTSHAL & MANGES LLP
Richard L. Levine (richard.levine@weil.com)
Kathy A, Le (kathy.le@weil.com)
767 Fifth Avenue
New York, New York 10153
Telephone: (2 12) 3 10-8000
Facsimile: (212) 310-8007
Attorneys for Pluintifls Stark Master Fund Ltd. and
D. E. Shuw Laminar Portfolios, L.L.C.
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SIDLEY AUSTIN LLP
Daniel A. McLaughlin (dmclaughlin@sidley.com)
787 Seventh Avenue
New York, New York 10019
Telephone: (212) 839-5300
Facsimile: (212) 839-5599
David M. Schiffman (dschiffm@sidley.com)
Kenneth E, Wile (kwile@sidley.com)
(admitted in New York)
One South Dearborn Street
Chicago, Illinois 60603
Telephone: (3 12) 853-7000
Facsimile: (3 12) 853-7036
Attorneys for Merrill Lynch International

To:

Heckler & Koch Beteiligungs GmbH
c/o CT Corporation System
111 8th Ave
New York, NY 1001 1
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
_____________________l__r_____________l_------------------””----

X

CMF CAYMAN LTD., REDWOOD MASTER
FUND, LTD., STARK MASTER FUND LTD.,
D. E. SHAW LAMINAR PORTFOLIOS, L.L.C., and:
MERRILL LYNCH INTERNATIONAL,

I.A.S. Part -

Plaintiffs,
COMPLAINT
V.

os603522

HECKLER & KOCH BETEILIGUNGS GMBH,
Defendant.
”_______________-_---------------”------------”-----------------

Plaintiffs CMF Cayman Ltd., Stark
D. E. Shaw Laminar Portfolios, L.L.C., (collectively, th

”) and Merrill Lynch

yl

International (“Merrill Lynch”), by and through their respective undersigned counsel, as and for
their Complaint against Defendant. Heckler & Koch Beteiligungs GmbH (“HKB”), allege as
follows:
INTRODUCTION
1.

The Majority Lenders bring this action against HKB for recovery of

approximately €1 20 million owed ‘under promissory notes (the “Notes”) reflecting amounts
loaned by each of the Majority Lenders to HKB which are now due and owing, and certain
related relief. HKB has materially breached numerous obligations under a March 23,2006 €100
million PIK Loan Facility Agreement with HKB, as “Borrower,” as amended from time to time
(the “Loan Agreement”). A copy of the Loan Agreement is annexed hereto as Exhibit A.
Plaintiff Merrill Lynch sues only in its capacity as the “Administrative Agent” under the Loan
Agreement, and Merrill Lynch seeks solely declaratory relief to establish its obligations under
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the Loan Agreement. Unless otherwise specified below, the factual allegations hereof are made
solely by the Majority Lenders.

2.

The Loan (defined below) at issue is a “PIK” loan, or “payment in kind” loan,

where the borrower does not make periodic interest payments as is done with a traditional loan.
I

Rather, the interest is added to the principal balance of the loan, or “capitalized” throughout the
term of the loan, and the borrower’s payment obligation ordinarily occurs at the end of the loan
term when it repays the full amount of the loan, with capitalized interest, all at once. Because
the borrower does not make interest payments along the way, the lenders are hlly exposed on
the principal and capitalized interest of the loan for the entire term of the loan.
3.

An essential aspect of the Loan Agreement is the various obligations and

restrictions it imposes on HKB as the Borrower. For example, HKB agreed in the Loan
Agreement to certain reporting obligations, financial statement conditions, and restrictions on its
activities. It also agreed to various restrictions on its usage of the proceeds of the Loan, and on
the usage of its funds generally. As alleged by the Majority Lenders below, HKB has knowingly
breached many of its obligations and knowingly violated many of the restrictions on the use of
its funds under the Loan Agreement, creating defaults under the Loan Agreement and making the
Loan subject to acceleration.

4.

As merely one example of the violations of the Loan Agreement by HKB alleged

by the Majority Lenders, the majority shareholder of HKB, Andreas Heeschen, caused HKB to
advance him tens of millions of Euros, not for business or investment purposes, but to purchase a
mansion in London as a family home (upon information and belief, for a sum in excess of E40
million). Likewise, Heeschen used funds advanced by HKB to purchase other mansions,
apparently for vacation purposes, as well as a yacht and various aircrafts. The Loan Agreement

2
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does not permit HKB to fund Heeschen’s lavish lifestyle, yet that is precisely what HKB did.
Such diversion of HKB’s funds, as alleged by the Majority Lenders, violated the Loan
Agreement.
5.

Similarly, as alleged by the Majority Lenders, HKB’s only other shareholder,

Keith Halsey, caused HKB to violqte the Loan Agreement by diverting € 10 million to himself for
undisclosed purposes. On information and belief, these purposes were not permitted by the Loan
Agreement.
6.

These disbursements of funds to HKB’s shareholders (or entities owned and

controlled by them), as alleged by the Majority Lenders, were particularly egregious considering
that while Heeschen and Halsey were taking over €130 million out of HKB, they left the
company with only €96,000 in the corporate treasury, an amount plainly insufficient for HKB to
repay the Loan upon maturity. Indeed, HKB’s independent auditors, KPMG, observed in their
comments to the company’s 2008 financial statements that HKB will not be able to repay the
Loan unless it is able to refinance it or it receives an influx of capital from its shareholders,
Heeschen and Halsey, the same two individuals who pulled out over €1 30 million, leaving HKB
vastly undercapitalized.
7.

Merrill Lynch, in its role as Administrative Agent and at the instruction of the

Majority Lenders, issued a series of formal “Notices of Default,” based on the breaches and
violations alleged by the Majority Lenders, Such defaults were not cured within the requisite
time provided for in the Loan Agreement and the defaults remain uncured. Accordingly, under
the terms of the Loan Agreement (and the Notes issued thereunder), the Majority Lenders, as
they allege, became entitled to accelerate the Loan, thereby making it immediately due and
payable.
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8,

Merrill Lynch, as it alleges, has been given instructions by the Majority Lenders

to declare “Events of Default” (essentially defined in the Loan Agreement to be “Defaults” that
have gone uncured for 30 days after notice thereof), accelerate the Loan, and declare to HKB that
the full amount of the Loan, including capitalized and accrued interest, is due and payable
immediately. Merrill Lynch further alleges that HKB has threatened that, if Merrill Lynch
follows such instructions, HKB would retaliate by asserting claims for defamation and undefined
“lender liability” against Merrill Lynch. As a result of these threats, Merrill Lynch has not
executed the Majority Lenders’ instructions to declare Events of Default, accelerate the Loan,
and declare it due and payable immediately, together with capitalized and accrued interest and
expenses. Thus, Merrill Lynch seeks a declaration that, in accordance with Clauses 24.7(a) and
24.9(a) of the Loan Agreement, it is required to follow the Majority Lenders’ instructions as set
forth above and that it cannot be liable to HKB for doing so.
9.

As set forth below, Merrill Lynch seeks declaratory relief, and the Majority

Lenders seek a declaratory judgment, money damages and an order of specific performance. All
Plaintiffs, pursuant to the Loan Agreement, seek costs including attorneys’ fees.
ALLEGATIONS BY ALL PLAINTIFFS AS TO THE PARTIES
10.

Plaintiff CMF Cayman Ltd. (“Camulos”) is an exempted limited partnership

organized under the laws of the Cayman Islands, with its registered address at Walker House, PO
Box 908GT, Mary Street, George Town, Grand Cayman, Cayman Islands.
11.

Plaintiff Redwood Master Fund, Ltd. (“Redwood”) is a corporation organized

under the laws of the Cayman Islands, with its registered address F89 Nexus Way, Camana Bay,
Grand Cayman KY 1-9007, Cayman Islands.

4
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12.

Plaintiff Stark Master Fund Ltd. (“Stark”) is a limited partnership organized under

the laws of the British Virgin Islands, with its principal place of business in Road Town, Tortola,
British Virgin Islands.
13.

Plaintiff D. E. Shaw Laminar Portfolios L.L.C. (“Laminar”) is a limited liability

company organized under the laws of Delaware, with its principal place of business in New
York, New York.

14.

Together, Camulos, Stark, Redwood and Laminar are the lenders of

approximately eighty percent of the Loan. Pursuant to Clause 1.1 of the Loan Agreement,
“Majority Lenders” are defined to mean Lenders holding 50.1% or more of the outstanding
Loan. Thus, Camulos, Redwood, Stark and Laminar constitute the Majority Lenders and have
the authority to instruct Merrill Lynch, as the Administrative Agent under the Loan Agreement,
with respect to the matters at issue in this case and as alleged below.
15.

Plaintiff Merrill Lynch, the Administrative Agent under the Loan Agreement, is a

corporation domiciled in England k d Wales, operating under company registration number
23 12079, at Merrill Lynch Financial Centre, 2 King Edward Street, London EClA 1HQ.
16.

Defendant HKB is a holding company incorporated under the laws of the Federal

Republic of Germany with its registered office at Heckler & Koch Strasse 1, D-78727 Obendorf,
Germany. The ultimate business of the enterprise, through an operating subsidiary, is the
manufacture of weapons for sale around the world to governments and other purchasers.
ALLEGATIONS BY ALL PLAINTIFFS AS TO JURISDICTION AND VENUE

17.

HKB is subject to jurisdiction in New York pursuant to CPLR 301 and General

Obligations Law §§ 5-1401,5-1402 because, in Clause 35.1 of the Loan Agreement, HKB
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irrevocably consented to the jurisdiction of this Court and irrevocably waived the right to assert
that this Court lacks jurisdiction.
18.

This Court may fiu-ther exercise jurisdiction over HKB pursuant to

CPLR 302(a)( 1) because it is registered to do business in and/or transacts business regularly
within the State of New York.
19.

Venue is proper in this Court pursuant to CPLR 501 because HKB has consented

thereto under Clauses 19.7 and 35.1 of the Loan Agreement.
FACTUAL ALLEGATIONS
A.

The Loan Agreement And Related Finance Documents (Alleged By All Plaintiffs)
20.

On March 23,2006, HKB entered into the Loan Agreement, as “Borrower,” with

Merrill Lynch Capital Markets Bank Limited, as Original Lender, and Merrill Lynch as
Administrative Agent.
2 1.

On August 15,2006, the parties amended the Loan Agreement in certain respects.

A copy of the “Amendment Agreement” is annexed hereto as Exhibit B.
i.

The PIK Structure And Permitted Uses Of The Loan Proceeds

22.

HKB is a German holding company which indirectly owns 100% of the share

capital of German firearms manufacturer Heckler & Koch GmbH (L‘HK GmbH’) through HKB’s
wholly-owned US subsidiary HK Holding, Inc, (“HK Holding”).
23.

Pursuant to the Loan Agreement, HKB obtained a €100 million PIK loan (the

- secured by 100% of the share capital of HK Holding. HK Holding, in turn, owns 100%
“Loan”)
of the operating company, HK GmbH.
24.

In the Loan Agreement, HKB agreed to numerous restrictions on its usage of the

Loan proceeds and its cash generally, it agreed to certain reporting obligations, and it agreed to
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maintain its financials in accordance with GAAP, as defined in the Loan Agreement. Any
“Event of Default” by HKB under the Loan Agreement gives rise to acceleration of the Loan and

HKB’s obligation to repay the Loan immediately and in full, rather than HKB having the right to
wait until the full Loan term expires before making any payments at all.
25.

Under the Loan Agreement, HKB was allowed to apply the proceeds of the Loan

solely towards (a) the refinancing of its existing indebtedness; (b) payment of fees and other
expenses incurred in connection with the transactions contemplated by the Loan Agreement and
certain ancillary agreements (collectively, the “Finance Documents”), including payment of
interest under the Loan Agreement; and (c) general corporate purposes, including certain defined
‘~Investments”and “Restricted Payments,” as set forth in Clause 21.6 of the Loan Agreement.

ii.

The Default Provisions And Mechanisms

26.

Upon HKB’s failure to comply with any of its covenants or agreements under the

Loan Agreement, Clauses 22.1(f) and 22.2 allow the Administrative Agent (Merrill Lynch) to
give notice of such default. Clause 22.1 of the Loan Agreement delineates various Events of
Default, including, inter alia, any “failure to comply with any covenant or agreement of the
Borrower [HKB] or of any Restricted Subsidiary that is contained in this Agreement . . . and
such failure continues for a period of 30 days or more after the written notice specified in Clause

22.2.”
27.

Thus, if HKB fails to cure any default within 30 days after the Administrative

Agent provides notice thereof, the Administrative Agent may declare that an “Event of Default”
has occurred and accelerate the Loan. Notably, and as both the Majority Lenders and Merrill
Lynch allege, under Clause 24.2(e), the Administrative Agent’s duties “are solely mechanical in

7
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nature;” moreover, Clauses 22.2(a) and 24.7(a) state that the Administrative Agent “shall”
declare an Event of Default and accelerate if so instructed by the Majority Lenders.

28.

Once accelerated, under Clause 22.2(a) of the Loan Agreement, the outstanding

original principal balance of the Loan, as well as all accrued and capitalized interest and all other
amounts accrued or outstanding under the Finance Documents, are deemed “immediately due
and payable.”
29.

Additionally, in accordance with Clause 17.3 of the Loan Agreement, HKB is

required to indemnify the “Lenders” as well as the Administrative Agent for all costs and
expenses, including attorneys’ fees, incurred in connection with the enforcement or preservation
of their rights under the Loan Agreement as a result of HKB’s defaults.

...

111.

The Promissory Notes

30.

Clause 24.17(a) of the Loan Agreement provides that upon notice by any Lender

to HKB, HKB is required to “promptly execute and deliver to such Lender, with a copy to the
Administrative Agent, a Note in substantially the form of Exhibit A, payable to the order of such
Lender in a principal amount equal to the Loan of such Lender.” The Form of Note, attached to
the Loan Agreement as Exhibit A, provides in pertinent part, that the referenced Lender is
“entitled to the benefits o f . . . the PIK Loan Facility Agreement,” and expressly references the
Lender’s entitlement to “acceleration of the maturity hereof upon the happening of certain stated
events and also for prepayments on account of principal hereof prior to the maturity hereof upon
the terms and conditions [specified in the Loan Agreement].” Individual Lenders, such as each
of the Majority Lenders, are entitled to enforce their rights individually under the Notes and, by

extension and incorporation by reference, the Loan Agreement. Copies of the Majority Lenders’
Notes are annexed hereto as Exhibit C.

8
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iv.

Merrill Lynch Must Follow Instructions,
And Cannot Be Liable For Doing So

3 1.

Clause 24.7 of the Loan Agreement, in addition to stating that Merrill Lynch, as

Administrative Agent, shall “exercise any right, power, authority or discretion vested in it as
Administrative Agent in accordance with any instructions given to it bv the Maioritv Lenders”
(emphasis supplied), expressly immunizes Merrill Lynch from any consequences of its following
the instructions of the Majority Lenders by providing that Merrill Lynch will “not be liable for
any act (or omission) if it acts (or refrains from taking action) in accordance with an instruction
of the Majority Lenders.” HKB expressly agreed to this exculpatory provision.

32.

Clause 24.9(a) of the Loan Agreement further shields Merrill Lynch as the

Administrative Agent (and as the Security Agent) from any potential liability to HKB resulting
from “any action taken by it under,or in connection with any Finance Document, unless directly
caused by its gross negligence or willful misconduct.”
V.

The Pledge Agreement

33.

By a pledge agreement dated April 6,2006 (the “Pledge Agreement”), among

HKB as Pledgor, and Merrill Lynch as Security Agent, HKB pledged to Merrill Lynch as
Security Agent 100% of the outstanding stock in its wholly-owned US subsidiary HK Holding as
well as all the proceeds of income, other payments and cash due and payable then or thereafter
with respect to any and all of the “Collateral” (as defined in the Pledge Agreement, but
essentially the shares of HK Holding, which in turn owns 100% of the operating company, HK
GmbH) in order to secure HKB’s obligations owing under the Loan Agreement. A copy of the
Pledge Agreement is annexed hereto as Exhibit D.
34,

Pursuant to Section 13 of the Pledge Agreement, if any Event of Default has

occurred and has not been cured effectively, in addition to acceleration of the Loan and the
9
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Lenders’ right to demand payment under the acceleration notice, the “Security Agent” may,

alia, “sell the Collateral or any part thereof in one or more parcels at public or private sale, at any
of the Security Agent’s offices or elsewhere, for cash, on credit or for future delivery, and upon
such terms as the Security Agent may deem commercially reasonable.” Moreover, Section 13(b)
of the Pledge Agreement prescribes that “[alny cash held by or on behalf of the Security Agent
and all cash proceeds received by or on behalf of the Security Agent in respect of any sale of,
collection from, or other realization upon all or any part of the Collateral may, in the discretion
of the Security Agent, be held by the Security Agent as collateral for, andor then or at any time
thereafter applied (after payment of any amounts payable to the Security Agent pursuant to
Section 14) in whole or in part by the Security Agent for the benefit of the Lenders against, all or
any part of the Secured Obligations.”
B.

HKB’s Numerous Breaches of the Loan Agreement (Alleged Bv The Maiority Lenders)
1.

First Notice of Default (No Financials)

35.

On May 1,2009, Merrill Lynch, in its capacity as Administrative Agent, on the

instruction of the Majority Lenders, noticed a default to HKB, specifying that under Clause 20.1
of the Loan Agreement, HKB was in default because it had failed to provide the Lenders with

audited 2008 consolidated balance sheets of the “Restricted Group” (comprised of HKB and
affiliates) as well as the related consolidated statements of income from operations, shareholders’
equity and cash flow (collectively, the “2008 Audited Financials”). Under Clause 20.1(a) of the
Loan Agreement, the auditor’s conclusion on the financial statements must be one “to which the
Administrative Agent has not objected.”
36.

In response to the May 1,2009 Notice of Default, HKB provided Merrill Lynch

as Administrative Agent with its 2008 Audited Financials. The 2008 Audited Financials,

10
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however, did not satisfy HKB’s obligations under the Loan Agreement in two respects, both as
discussed immediately below: (i) upon information and belief, they do not comply with GAAP;
and (ii) the Administrative Agent, at the direction of the Majority Lenders, objected to the
auditor’s conclusions.
37.

First, the 2008 Audited Financials did not satisfy the requirements of Clause 20.1

of the Loan Agreement because, upon information and belief, they did not comply with GAAP.
Clause 20.1 requires that the financial statements be prepared “in accordance with GAAP.” In
contrast to previous years’ financial statements where HKB’s independent auditors certified that
the financial statements were prepared in accordance with GAAP, HKB’s auditors refused to
provide an unqualified opinion that the 2008 Audited Financials were fully compliant with
GAAP. HKB’s independent auditor’s report to the 2008 Audited Financials included a
reservation stating that “as at the balance sheet date, unsecured receivables from loans to
shareholders exist in the amount of EUR 29,579,000. The recoverability of these receivables
could not be sufficiently assessed, as the shareholders are private individuals whose asset and
financial position cannot be entirely represented using authoritative audit evidence. It can
therefore not be excluded that the financial Statements are erroneous in this respect.” Thus, upon
information and belief, the 2008 Audited Financials are not in compliance with GAAP and
therefore in violation of Clause 20.1.
38.

Second, the 2008 Audited Financials do not comply with the requirements of

Clause 20.1 because Merrill Lynch, as Administrative Agent, at the direction of the Majority
Lenders, objected to the auditor’s conclusion. Clause 20.1 requires that the auditor’s conclusion
on the financial statements must be one “to which the Administrative Agent has not objected.’’
By letter to HKB, dated July 7,2009, the Administrative Agent, at the instruction of the Majority

11
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Lenders, objected to the auditor’s conclusion on the 2008 Audited Financials, stating that the
“opinion regarding the consolidated (as well as the Borrower’s) financial statements sets forth
that the financial statements do not comply with German GAAP with respect to the valuation of
unsecured receivables attendant to these shareholder loans.” Thus, the 2008 Audited Financials
are in violation of Clause 20.1 because the Administrative Agent, at the direction of the Majority
Lenders, objected to the auditor’s conclusion.
39.

Moreover, under Clause 20.1 of the Loan Agreement, HKB also was required to

provide a certificate of its chief financial officer or treasurer that the financial statements “are
fairly stated in all material respects when considered in relation to the consolidated financial
statements of’ HKB and its designated affiliates within 120 days of fiscal year end. HKB,
however, did not provide the requisite certificate for its 2008 Audited Financials until June 23,
2009, well after the expiration of the 30-day cure period triggered by the May 1,2009 Notice of

Default sent by Merrill Lynch at the direction of the Majority Lenders.

40.

In short, more than 30 days have run since the May 1,2009 Notice of Default

from Merrill Lynch and HKB remains in default for failing to provide compliant financial
statements and failing to certify such financial statements in a timely fashion. As such, the full
amount of the outstanding Loan, including capitalized interest and other amounts owed, is
subject to acceleration and immediate repayment.

..

11.

Second Notice of Default (Improper Use of Funds, Improper
Reporting, Non-Compliant Financials, and Impairment of Security)

41.

On July 7,2009, Merrill Lynch, in its capacity as Administrative Agent, at the

direction of the Majority Lenders, sent a second default notice to HKB identifying numerous
additional defaults and material breaches of the Loan Agreement, many of which are reflected in

HKB’s own 2008 Audited Financials. Essentially, this second Notice of Default asserted or
12
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reiterated (as the case may be) that (i) HKB’s 2008 Audited Financials were not compliant with
the Loan Agreement, (ii) HKB’s use of the proceeds of the Loan exceeded various baskets for
“Restricted Payments” under Clause 21.6 of the Loan Agreement, (iii) HKB made various and
numerous impermissible disbursements of funds under the Loan Agreement because, among
other things, they were purported to be “loans” (which, in reality, should be recharacterized as
dividends) to the shareholders of HKB that were not for “Investment” purposes, but were used to
purchase mansions, planes and yachts for the personal use of HKB’s two shareholders and their
families, (iv) HKB engaged in various impermissible affiliate transactions and intercompany
loans, (v) HKB impaired the Lenders’ security interest by making in excess of €130 million in
disbursements to shareholders and certain of their controlled entities, while retaining only
€96,000 in cash, clearly putting itself in a position where it could not repay the Loan (which
HKB’s 2008 Audited Financials state expressly), and (vi) HKB failed to comply with various

reporting obligations under the Loan Agreement, including failing to provide officers’
certificates for various disbursements, which HKB admits in its 2008 Audited Financials.
iii.

Third Notice of Default (No Compliant Indenture)

42.

Clause 21.15(a) of the Loan Agreement requires HKB to enter into an indenture

for the issuance of “Exchange Notes” for the amounts loaned to HKB under the Loan Agreement
as promptly as practicable after April 30,2009, and in any event prior to August 3 1,2009. The

Exchange Notes, which are intended to be tradable on the secondary market and replace a
particular Lender’s portion of the Loan at the individual Lender’s option, are required to be on
economic terms identical to the Loan. HKB failed to put in place any indenture by the August
3 1,2009 deadline. As a result, on September 2,2009, Merrill Lynch, as Administrative Agent,

13
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at the direction of the Majority Lenders, sent an additional default notice to HKB based on
HKB’s failure to put an appropriate indenture in place by the deadline.

43.

In response, and in an ineffectual attempt to cure this default within the 30-day

cure period, on September 2 1,2009, HKB unilaterally put in place an indenture; however, the
indenture does not comply with the Loan Agreement and therefore did not cure the default. The
definition of “Exchange Notes” in’the Loan Agreement states that the notes must have
“economic terms identical to the Loan.” A key economic term of the Loan is that it is secured.
The indenture, however, provides that the Exchange Notes are “unsecured obligations.” The

lack of security plainly makes the indenture not on economic terms identical to those of the
Loan. Moreover, HKB does not dispute that security is an economic term of the Loan.

44.

Lastly, HKB dated the indenture “as of’ August 3 1,2009, in a transparent and

clumsy attempt to comply with the Loan Agreement’s requirement that the indenture be put in
place by that date at the very latest, when in reality HKB did not do so.
iv.

HKB’s Responses And The August 12,2009 Meeting

45.

By letter dated July 30,2009, HKB responded to the July 7,2009 Notice of

Default (the second Notice of Default), providing explanations it claimed demonstrated that there
were no defaults. Such letter, however, merely stated in conclusory fashion that the many tens of
millions of Euros HKB gave to its two shareholders were given in compliance with the Loan
Agreement.

46.

At HKB’s request, the Lenders thereafter agreed to a meeting to discuss the

situation in a good faith attempt to determine whether HKB had any explanation as to how its
disbursements could be permissible under the Loan Agreement. The meeting occurred on
August 12,2009 in London. At such meeting, HKB was unable and, in certain instances,

14
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unwilling to provide satisfactory explanations about its disbursements of funds to its
shareholders, and it refused to provide any supporting documentation. Among other things, at
the August 12 meeting, the Lenders asked HKB what the claimed “Permitted Shareholder
Loans” were used to purchase. HKB’s CFO Wilhelm Haaga and HKB’s outside counsel Richard
Mitchell replied that the loans had been used to purchase boats, real estate and airplanes. When
asked by the Lenders whether HKB’s shareholder Andreas Heeschen used these boats, homes,
and airplanes at all for personal use, HKB responded that he did. When pressed further by the
Lenders for how much Heeschen personally used these boat, homes, and airplanes (and whether
they were in any way for investment purposes), HKB failed to provide any further information.
Indeed, though HKB requested the meeting for the supposed purpose of providing more
information than that provided in its July 30,2009 letter, HKB did little more at the meeting than
regurgitate its July 30,2009 conclusory contentions, only this time via a PowerPoint presentation
instead of a letter.
47.

Consequently, by follow-up letter dated August 14,2009, certain Lenders asked

HKB to provide information as well as documentation showing, among other things, that
payments HKB now tried to classify as “Permitted Shareholder Loans” under Clause 21.6(vii) of
the Loan Agreement complied with the requirements for such loans, including the requirement
that the loan proceeds be used for “Investment” purposes (as defined in the Loan Agreement), as
well as information and documentation regarding the actions claimed by HKB to have increased
the permissible amount of allowable payments in the general Restricted Payment category
reflected in Clause 21.6(vi) of the Loan Agreement. HKB confirmed receipt of the letter, and
stated that it could not respond promptly because its offices were on vacation until the end of
August.

15
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48.

Eventually, on September 14,2009, HKB sent a letter to Merrill Lynch as

Administrative Agent purporting to respond substantively to the August 14,2009 letter sent by
certain Lenders. HKB’s September 14 letter confirmed that HKB was in gross violation of the
Loan Agreement. For instance, HKB’s September 14 letter states (in German) that it tried to get
its independent auditor, KPMG, to provide an additional document that would counteract the
qualification contained in the auditor’s conclusion on the 2008 Audited Financials, but that
KPMG had refused to do so, thereby confirming that such financials are not fully GAAP
compliant. This is no mere technicality: KPMG’s qualification concerns a highly material
matter, specifically, HKB’s distribution of approximately €30 million in purported “loans” to the
company’s two shareholders.
49.

The September 14 letter also states that HKB made approximately €108 million in

purported “Permitted Shareholder Loans.” From the face of the September 14 letter, however,
none of the identified distributions actually qualify as Permitted Shareholder Loans as defined in
the Loan Agreement. For instance, €40 million of those loans were used to buy mansions in
France, England and the Caribbean. Another €22 million was used to buy airplanes and a
helicopter. An additional €12.5 million was used to buy a yacht. Beyond that, €14 million was
given to an affiliated entity for purposes of working capital. None of these uses are in
compliance with the Loan Agreement, which requires Permitted Shareholder Loans to be used
for “Investment” purposes only, which the Loan Agreement expressly defines as the acquisition

of “Capital Stock, bonds, notes, debentures or other securities or evidences of Debt

and all

other items that would be classified as investments on a balance sheet prepared in accordance
with GAAP.”
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50.

Further, in order to qualify as a Permitted Shareholder Loan under the Loan

Agreement, even assuming the use of the monies could qualify as an “Investment,” HKB also
must receive a first priority security interest in the actual Investment made with the loan, and
HKB must also retain an equity interest in such Investment so that it can participate in any profit

made upon the sale thereof (defined in the Loan Agreement as a “Pro Rata Payment”). Upon
information and belief, HKB received no security interest in any of the purported investments
(mansions, yachts, planes, helicopter and working capital) and HKB retains no equity interest

(Le-., a right to a Pro Rata Payment) in such assets. Indeed, the 2008 Audited Financials state that
at least some of these loans are unsecured.
5 1.

As a result, and for the other reasons described above as well, HKB made no

fewer (and likely more) than €1 08 million in “loans” to its shareholders (or their controlled
entities) that are not in compliance with the Loan Agreement. Considering that the original
principal of the Loan was €100 million, the current outstanding balance is approximately €1 5 1
million, and HKB has only €96,000 remaining in cash after its distributions to shareholders, the
giving of over €108 million in kermissible shareholder loans is a material breach by HKB.
V.

Current State Of Distributions And Defaults, As Claimed By HKB

52.

Over time, with respect to a variety of the many tens of millions of Euros HKB

impermissibly has given to its shareholders, HKB has taken conflicting positions as to which
provision of the Loan Agreement it contends such distributions fall under such that they
supposedly are compliant with the Loan Agreement. This obviously gives rise to the inference
that HKB made many distributions to Heeschen and Halsey (the only two shareholders of HKB)
without regard to whether such distributions are permitted under the Loan Agreement, and now
that HKB has been asked to explain its actions, it is scrambling to construct arguments as to how
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its conduct might be defensible. Regardless, even HKB’s most recent explanation as to its
distributions makes clear that it is in violation of the Loan Agreement.

53.

First, there is the matter of the nearly €30 million of loans to HKB’s only two

shareholders, Heeschen and Halsey. HKB now contends that such loans fall under the general
basket of permitted Restricted Payments under Clause 21.6(vi) of the Loan Agreement. This
apparently is the same €30 million in loans that caused KPMG to issue a qualification in its audit
conclusion concerning HKB’s 2008 Audited Financials. If these loans were not GAAP
compliant, then, by the very terms of the Loan Agreement, they could not comply with Clause
21.6(vi), as now claimed by HKB, as the “loans” must still be “Investments” under Clause
21.6(d) and that provision requires the investment to be GAAP compliant. Further, according t

HKB’s financials, the purported €30 million in “loans” have no loan term and the shareholders
are not required to make any payments. A “loan” that never matures and requires no payments is
not a loan (which may very well be the reason KPMG issued its qualification), but rather an
outright dividend to the two shareholders in blatant breach of the Loan Agreement. Moreover,
no distributions can be made under Clause 21.6(vi) if a “Default” under the Loan Agreement has
occurred and is continuing at the time of the proposed distribution. Defaults were outstanding at
the time the €30 million purported loans at issue were made in 2008, including, but not limited
to, various improper but purported “Permitted Shareholder Loans,” as alleged above and below.
54.

Second, HKB has identified €108 million in supposedly “Permitted Shareholder

Loans” under Clause 21 .B(vii) of the Loan Agreement, As alleged above, however, none of
these distributions qualify as Permitted Shareholder Loans because, among other reasons, they
are not for “Investment” purposes, upon information and belief HKB did not receive a first lien

security interest in such assets (even if they could qualify as Investments, which they cannot),
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and upon information and belief HKB retained no right to a Pro Rata Payment from the sale of
such assets, all as required by the Loan Agreement.
55.

Third, HKB has stated that it has engaged in share buybacks from shareholders in

the amount of €82 million. Such share buybacks are impermissible under Clause 21.6 of the
Loan Agreement, unless they were done solely for the purpose of extinguishing debt owed from
the shareholder to HKB, the entirety of the proceeds from such share buyback is used to
extinguish such debt, and such share buybacks did not occur when there were outstanding
Defaults under the Loan Agreement. HKB's €82 million in share buybacks did not comply with
these requirements because, upon information and belief, the entirety of the proceeds were not
used to extinguish debt, and there existed Defaults at the time the buyback was effected.

56.

Fourth, the general Restricted Payment basket in Clause 21.6(vi) is limited to €35

million, subject to increase under certain circumstances (essentially, if HKB sells investments
outstanding on December 3 1,2005, for actual cash, or if HKB receives actual cash in repayment
of compliant Permitted Shareholder Loans, then the Clause 21.6(vi) basket increases by the

amount of such cash actually received). HKB's 2008 Audited Financials identify over €90
million in disbursements that HKB has classified under the general Restricted Payment provision
of Clause 2 1.6(vi), but HKB has provided no explanation corroborated by any documentary
support either as to how the basket could have grown to such a large number, or how HKB fits
€90 million of distributions into a €35 million basket.
57.

Fifth, HKB has offered no meaningful explanation as to how its non-GAAP

compliant 2008 Audited Financials are in compliance with the Loan Agreement.
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C.

HKB Threatened Merrill Lynch, Thereby
Stalling Acceleration (Alleged By All Plaintiffs)
58.

In light of the Notices of Default identifying various Defaults that the Majority

Lenders contend have not been cured, the Majority Lenders have directed Merrill Lynch, as
Administrative Agent, to declare an Event of Default and accelerate the Loan pursuant to Clause

22.2 of the Loan Agreement.
59.

In response to Merrill Lynch's July 7,2009 Notice of Defaults (the second Notice

of Default), HKB threatened Merrill Lynch that if Merrill Lynch were to accelerate the Loan and
make it immediately due and payable, HKB would assert claims against Merrill Lynch for
defamation and lender liability. Because of this threat, Merrill Lynch has not declared an Event
of Default, accelerated the Loan, or declared it due and payable immediately despite being
directed to do so by the Majority Lenders. Under Clauses 24.7(a) and 24.9(a) of the Loan
Agreement, however, Merrill Lynch cannot and would not be liable to HKB for following the
instructions of the Majority Lenders.
60.

As a result of the current impasse, Merrill Lynch attempted to resign as

Administrative Agent, but that attempt failed due to an inability to find a replacement agent, as
required by Clause 24.1 1(e) of the Loan Agreement.
61.

Absent direction from the Court, Merrill Lynch will not act on the Majority

Lenders' instructions.
D.

The Loan Is Immediately Due And Payable (Alleged BYthe Maiority Lenders)

62.

Due to HKB's failure to cure its defaults in a timely fashion, to the extent such

defaults were curable at all, the Majority Lenders are entitled, under the Loan Agreement and the
Notes, to direct Merrill Lynch, as Administrative Agent, to declare that an Event of Default has
occurred, to accelerate the Loan, and to declare the Loan immediately due and payable. Because
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HKB improperly has interfered with the Majority Lenders’ efforts to have the Loan accelerated,
the Loan should be deemed accelerated.

AS AND FOR A FIRST CAUSE OF ACTION
(DECLARATORY JUDGMENT BY ALL PLAINTIFFS AGAINST HKBj
63.

The Majority Lenders and, where applicable, Merrill Lynch reallege and

incorporate paragraphs 1-62 of the Complaint as if hlly set forth herein.
64.

An actual case or controversy exists between the Majority Lenders and Merrill

Lynch, as Administrative Agent, on the one hand, and HKB, on the other hand, concerning the
parties’ respective rights and obligations under the Loan Agreement.
65.

Merrill Lynch has noticed various defaults by HKB, at the instruction of the

Majority Lenders. The Majority Lenders contend such defaults are continuing and uncured, and
have instructed Merrill Lynch to declare an Event of Default, accelerate the Loan, and declare it
due and payable, together with capitalized and accrued interest, immediately and in full. Under
such circumstances, Clauses 22.2 and 24.7(a) of the Loan Agreement state that upon direction

from the Majority Lenders, Merrill Lynch, as Administrative Agent, shall declare an Event of
Default, accelerate the Loan, and advise HKB as Borrower that the Loan is due and payable
immediately.
66.

Merrill Lynch has not executed this instruction due to the threats by HKB

identified above.
67.

Clause 24.7(a) of the Loan Agreement expressly states, however, that Merrill

Lynch may “not be liable for any act (or omission) if it acts (or refrains from taking any action)
in accordance with an instruction of the Majority Lenders.” Notably, HKB signed and agreed to
the Loan Agreement including this exculpatory provision. Under the circumstances, Merrill
Lynch cannot have any liability to HKB for following the Majority Lenders’ instructions.
21
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68.

The Majority Lenders and Merrill Lynch therefore are entitled to a declaration

pursuant to CPLR 3001 that:
a.

Pursuant to Clauses 24.7(a) and 22.2 of the Loan Agreement, Merrill
Lynch shall follow the Majority Lenders' instructions to declare an Event
of Default, accelerate the Loan, and declare it due and payable
immediately;

b.

Pursuant to Clause 24.7(a) of the Loan Agreement, Merrill Lynch can
have no liability to HKB for following the Majority Lenders' instructions
to declare an Event of Default, accelerate the Loan, and declare the full
amount of the Loan due and payable immediately; and

c.

Upon instruction of the Majority Lenders, Merrill Lynch must dispose of
the Collateral under the Pledge Agreement for the benefit of the Lenders,
without any liability to HKB as Borrower.

AS AND FOR A SECOND CAUSE OF ACTION
[DECLARATORY JUDGMENT BY THE MAJORITY LENDERS AGAINST HKB)
69.

The Majority Lenders reallege and incorporate paragraphs 1-68 of the Complaint

as if fully set forth herein.
70.

The Majority Lenders, through Merrill Lynch as Administrative Agent, have

asserted and served notices of numerous defaults under the Loan Agreement, including that: (i)
numerous loans or other disbursements made by HKB to its shareholders, directors, affiliates and
other persons were impermissible under the terms of the Loan Agreement, (ii) HKB's 2008
Audited Financials are not in compliance with the Loan Agreement, and (iii) HKB failed to
satisfy its obligation to put in place a compliant indenture for the issuance of Exchange Notes.

HKB failed to cure its breaches of the Loan Agreement in a timely manner. HKB's actions
therefore have resulted in numerous Events of Default.

7 1.

HKB disputes that it is in default under the Loan Agreement, and it disputes that

there are valid grounds to declare an Event of Default, accelerate the Loan, and demand
immediate repayment in full. Furthermore, in response to the various default notices, HKB
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advised that it had retained litigation counsel in New York, further highlighting the existence of a
dispute.
72.

Merrill Lynch, as Administrative Agent, despite having served HKB with Notices

of Default on May 1, July 7, and September 2,2009, and because of HKB's threats as alleged
above, has yet to follow the Majority Lenders' instruction to declare an Event of Default,
accelerate the Loan, and declare that the Loan is immediately due and payable.

73.

As a result of the foregoing, the Majority Lenders and HKB have an actual case or

controversy as to whether HKB is in default under the Loan Agreement and the Notes, and
whether the Majority Lenders are entitled to instruct the Administrative Agent to declare an
Event of Default, accelerate the Loan, and declare the full amount of the Loan due and payable
immediately and whether the Loan should be deemed already accelerated and immediately due
and payable.

74.

The Majority Lenders are entitled to a declaration pursuant to CPLR 3001 that:
a.

HKB has breached the Loan Agreement and has failed to cure its breaches
in a timely fashion;

b.

HKB's uncured defaults gave and give the Majority Lenders the right to
direct the Administrative Agent to declare an Event of Default and
accelerate the Loan rendering it immediately due and payable;

C.

Acceleration of the Loan is deemed to have occurred and the Loan is
immediately due and payable;

d.

Pursuant to Clauses 24.7(a) and 22.2 of the Loan Agreement, Merrill
Lynch shall follow the Majority Lenders' instructions to declare an Event
of Default, accelerate the Loan, and declare it due and payable
immediately;

e,

Upon instruction of the Majority Lenders, Merrill Lynch must dispose of
the Collateral under the Pledge Agreement for the benefit of the Lenders,
without any liability to HKB as Borrower; and

f.

Pursuant to Clauses 24.7(a) and 24.9(a) of the Loan Agreement, Merrill
Lynch as Administrative Agent can have no liability to HKB for following
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the Majority Lenders’ instructions to declare an Event of Default,
accelerate the Loan, and declare to HKB that the Loan is due and payable
immediately.
AS AND FOR A THIRD CAUSE OF ACTION
[MONEY DAMAGES BY THE MAJORITY LENDERS AGAINST HKB)

75,

The Majority Lenders reallege and incorporate paragraphs 1-74 of the Complaint

as if fully set forth herein.
76.

The Loan Agreement is a valid and binding contract.

77.

The Notes are valid and binding instruments evidencing HKB’s obligation to

repay the Loan to each Lender in an amount equal to their proportionate share of the Loan.
78.

The Majority Lenders have satisfied each of their obligations under the Notes and

the Loan Agreement, and they are not in breach thereof.
79.

As detailed above, HKB has breached its obligations under the Loan Agreement

and the Notes, resulting in numerqus Events of Default, and the Majority Lenders are entitled to
accelerate the Loan. Likewise, HKB’s breaches have triggered the provision of the Notes
making the amounts referenced in the Notes due and payable immediately.
80.

HKB has failed to pay the amount of the Notes to the Majority Lenders.

81.

As a result of HKB’s breaches, each of the Majority Lenders has been damaged in

an amount to be proven at trial, but not less than the following amounts for each Majority

Lender, exclusive of pre-judgment interest and costs, with such costs to include attorneys’ fees:
a.

Camulos:

b.

Redwood:

C.

Laminar:

€ 26,394,849

d.

Stark:

€ 13,429,390

€ 67,341,8 12
.

€ 12,731,803
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AS AND FOR A FOURTH CAUSE OF ACTION
(COSTS AND ATTORNEYS’ FEES BY THE MAJORITY
LENDERS AND MERRILL LYNCH AGAINST HKB)

82.

The Majority Lenders and, where applicable, Merrill Lynch reallege and

incorporate paragraphs 1-81 of the Complaint as if fully set forth herein.
83.

Clause 17.3 of the Loan Agreement requires, inter alia, HKB to indemnify the

Merrill Lynch, as Administrative Agent, and the Lenders for all costs, including attorneys’ fees,
incurred in connection with defaults by HKB.

84.

Merrill Lynch, as Administrative Agent, has made demand on HKB for payment

of Merrill Lynch’s costs, including attorney’s fees, under Clause 17.3. HKB has failed and
refuses to honor this demand.
85.

Because HKB is in default and because the Majority Lenders and Merrill Lynch

have incurred costs, including attorneys’ fees, in connection with such defaults, the Majority
Lenders and Merrill Lynch are entitled to recover from HKB all such costs, including attorneys’
fees, in an amount to be proven at trial.
REQUEST FOR RELIEF

WHEREFORE, the Majority Lenders and Merrill Lynch, where applicable, respectfully
request that the Court enter judgment in their favor and against HKB as follows:

A.

On their First Cause of Action, the declarations set forth above;

B.

On their Second Cause of Action, the declarations set forth above;

C.

On their Third Cause of Action, money damages to each of the Majority Lenders

in their proportionate share of the Loan, as evidenced by the Notes, in an amount to be proven at
trial;
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D.

On their Fourth Cause of Action, money damages for the costs, including

attorneys’ fees, incurred due to HKB’s breaches, in an amount to be proven at trial; and

E.

Granting the Majority Lenders and Merrill Lynch such other and further relief as

this Court deems just and proper.
Dated: New York, New York
November 18,2009
KASOWITZ, BENSON, TORRES
& FRIEDMAN LLP

D a A l P. Goldberg (dgoldberg 0 kasowitz.com)
Dorit Ungar (dungar@kasowitz.com)
Avi Israeli (aisraeli@kasowitz.com)
1633 Broadway
New York, New York 10019
Telephone: (212) 506-1700
Facsimile: (212) 506- 1800
Attorneys for Plaintifls CMF Cayman Ltd. and
Redwood Master Fund, Ltd.

M I L , GOTSHAL & MANGES LLP
Richard L. Levine (richard.levine@weil.com)
Kathy A. Le (kathy.le@weil.com)
767 Fifth Avenue
New York, New York 10153
Telephone: (212) 310-8000
Facsimile: (212) 310-8007
Attorneys for PlaintiXs Stark Master Fund Ltd. and
D. E. Shaw Laminar Por&folios,L.L.C.
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SIDLEY AUSTIN LLP
Daniel A. McLaughlin (dmclaughlin@sidley.com)
787 Seventh Avenue
New York, New York 10019
Telephone: (212) 839-5300
Facsimile: (212) 839-5599
David M. Schiffman (dschiffm@sidley.com)
Kenneth E. Wile (kwile@sidley.com)
(admitted in New York)
One South Dearborn Street
Chicago, Illinois 60603
Telephone: (3 12) 853-7000
Facsimile: (312) 853-7036
Attorneys for Merrill Lynch International
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CMF Cayman LTD., Redwood Master Fund, LTD.,
Stark Master Fund LTD., D. E. Shaw Laminar
Portfolios, L.L.C., and Merrill Lynch International

- against -

Plaintiffs,

Heckler & Koch Beteiligungs GMBH
Respondent.
SUMMONS AND COMPLAINT

KASOWITZ,RENSON,TORRES& FRIEDMAN
LLP
Attornqy(s) fiir Plaintiffs, CMF Cayinan LTD, and Redwood Master Fund, LTD.
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NEW YORK. NEW YORK 10019
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Pursuant to 22 W C R R 130-1.1-a, the undersigned, a n attorney admitted to practice in the courts of New York State,
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Daniel
P. Goldberg,
Esq......................
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