
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
------------------------------------------------------------------------X

In the Matter of the Application of CARNEGIE HILL

NEIGHBORS, INC.; MUNICIPAL ART SOCIETY OF

NEW YORK; FRIENDS OF THE UPPER EAST SIDE

HISTORIC DISTRICTS, INC., and MARK

LAGUARDIA,

Petitioners, AFFIDAVIT OF

COLLEEN ALDERSON
A Judgment Pursuant to Article 78 of the Civil Practice

Law and Rules,
IndeX No. 161375/2017

-against- (Hagler, J.)

CITY OF NEW YORK; NEW YORK CITY COUNCIL;

NEW YORK CITY PLANNING COMMISSION; NEW
YORK CITY EDUCATIONAL CONSTRUCTION

FUND; AVALONBAY COMMUNITIES, INC.,

Respondents.

------------------------------------------------------------------------X

STATE OF NEW YORK )
:SS.:

COUNTY OF NEW YORK )

COLLEEN ALDERSON being duly sworn, deposes and says under penalty of perjury:

1. I am the Chief of Parklands and Real Estate at the New York City (the

"City")
"City"

Department of Parks and Recreation ("DPR"). I have held my current position since

2015, and have worked at DPR since 1998. From 1998 until 2002 I was a project planner in

DPR's Planning Division. I served as the Assistant Director of Planning between January 2002

and July 2007. In July 2007, I became the Director of the DPR Parklands Division. My job

responsibilities as Director of the DPR Parklands Division included managing DPR records

concerning the classification and status of each of the park and non-park properties within its
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Tech"

jurisdiction. I also oversaw a variety of land use planning activities and other projects related to

the maintenance or protection of parkland or other properties in DPR's portfolio. I continue to

have the same responsibilities in my current role as Chief of Parklands and Real Estate.

2. I submit this Affidavit in support of the City's Answer to the Petition and

in opposition to the Amended Verified Petition. In particular, I wish to address
Petitioners'
Petitioners

claim that the Marx Brothers Playground was dedicated parkland. I base this Affidavit on my

personal knowledge, my review of the books and records of DPR and other City agencies, and

my conversations with agency employees.

3. The project that is the subject of this litigation will be located on the City

block formed by East 96th and East 97th Street between First and Second Avenues. For this

project the New York City Educational Construction Fund ("ECF") and AvalonBay

Communities, Inc. will construct a mixed-use residential and retail building on Second Avenue,

which will include a replacement facility for the existing School of Cooperative Technical

Education ("Co-op Tech"), and a new facility on First Avenue for two neighborhood public high

schools that are being moved there (collectively, the "Project").
"Project"

As part of this Project, the

existing Marx Brothers Playground (the "Playground")
"Playground"

will be relocated from the western

portion of the block to the center of the block.

4. I understand that Petitioners allege that the public review and approval of

the Project was arbitrary and capricious, in part because Petitioners claim that the Marx Brothers

Playground was dedicated parkland protected by New York State's public trust doctrine. As

explained below,
Petitioners'
Petitioners claims have no merit.
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A. NEW YORK CITY PARKS AND OTHER OPEN SPACES, INCLUDING
JOINTLY-OPERATED PLAYGROUNDS

5. DPR's mission is to plan sustainable parks, public spaces, and recreational

amenities; build a park system for present and future generations; and care for parks and public

spaces. DPR manages many different properties throughout New York City. DPR's diverse

portfolio includes unimproved natural areas such as wetlands and nature preserves; active

recreational facilities such as pools, ball-fields, basketball courts, recreation centers and skating

rinks; and passive recreation areas that include grassy lawns and public seating areas. All told,

DPR is the steward of more than 30,000 acres of land, including thousands of properties ranging

from Coney Island Beach and Central Park to community gardens, jointly-operated playgrounds

("JOPs") and Greenstreets.

6. Some of the property maintained by DPR is "dedicated
parkland"

protected

under New York State's public trust doctrine. In New York State, parkland can be dedicated by

a municipality to be permanently protected as such. I understand that dedication can occur

through formal acts, such as adopting legislation (known as "express dedication"), or informal

acts that unequivocally show that an owner intended to dedicate a parcel as parkland (known as

"implied dedication"). In all circumstances, a City-owned parcel becomes dedicated parkland

only when the City demonstrates unequivocal intent to dedicate it specifically for that purpose

and not for another current or potential future municipal use. Once dedicated, parkland is

impressed with a public trust for the benefit of the people of the State. Properties that are

dedicated as parkland cannot be converted to a non-park purpose for an extended period of time

absent the approval of the State Legislature.

7. While some properties managed by DPR qualify as dedicated parkland,

many do not. For example, DPR manages numerous parcels in the jurisdiction of other City
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agencies or within the joint jurisdiction of DPR and another City agency. Such properties are

designated for another municipal use, and DPR is given provisional authority to maintain or even

improve them subject to the needs of the agency with primary jurisdiction over the property.

The entities that have such jurisdiction over these properties retain decision-making authority

over their use, even though the day-to-day management of the properties may provisionally

reside with DPR.

8. Examples of such parcels include street end open spaces and other mapped

streets under the jurisdiction of the New York City Department of Transportation, but maintained

by DPR, such as Bobby Wagner Walk and the East River Esplanade in Manhattan. Another

example of properties that are managed by DPR but are not within its jurisdiction are jointly

operated playgrounds, which are generally in the jurisdiction of the New York City Department

of Education ("DOE") and are discussed in greater detail below. Many of these properties have

been improved for public use with benches, trees, pathways, play equipment or other public

amenities. Such improvements do not indicate that they are permanently dedicated parkland.

Likewise, and for example, community gardens supported by DPR and held under the primary

jurisdiction of the New York City Department of Housing Preservation and Development are

held by that agency for future housing development, and the use of these sites as gardens is only

temporary. Simply, while DPR may manage and operate such properties on a day-to-day basis,

DPR only does so with the consent of the agency with jurisdiction over the parcel. The

distinction between
"jurisdiction"

and
"management"

of City-owned properties is an important

one. Only the agency with jurisdiction over the parcel has the authority to make decisions

regarding current or potential future uses.

FILED: NEW YORK COUNTY CLERK 05/25/2018 04:44 PM INDEX NO. 161375/2017

NYSCEF DOC. NO. 152 RECEIVED NYSCEF: 05/25/2018

4 of 19



9. The ability to provide the public with park-like amenities at these sites

would not be possible if DPR management constituted the implicit dedication of parkland, since

the City would then lose the ability to make future use of such sites for other municipal purposes.

Moreover, if such joint or interim uses were viewed as creating dedicated parkland, agencies

with jurisdiction over those properties would likely demand that existing temporary recreational

uses on such parcels be terminated to avoid raising doubts as to the non-parkland status of these

properties.

10. Although many of the sites that DPR manages are not dedicated parkland,

DPR sometimes generally refers to the property it manages as
"parks"

on agency maps or in

other agency documents. The purpose of referring to this land as
"parks"

is to put the public on

notice that it may enter and make use of the amenities provided in these areas and to inform such

users that use of a site is subject to DPR rules. Indeed, most public discussion and reference to

lands managed by the DPR concerns the
lands'
lands availability for public use, not whether the

parcels meet the narrow, legal definition of dedicated parkland.

11. Under the JOP program, the DPR and DOE jointly operate approximately

260 playgrounds adjacent to schools. Generally, JOPs are under the jurisdiction of DOE and are

jointly managed by DOE and DPR. While the facts and circumstances of each JOP differ, JOPs

are not typically found on dedicated parkland and are often located on property acquired for

school use. In general, portions of the JOPs are used by the adjacent school during the day and

the surrounding community during non-school hours, though the details of the management

arrangement between DPR and DOE may differ according to the needs of the individual school

and the local community.
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B. THE MARX BROTHERS PLAYGROUND IS A JOP, NOT A DEDICATED PARK

12. The Marx Brothers Playground (approximately 64,150 sf) includes two

sections: a multi-purpose turf field to the east, and a site (approximately 23,000 sf) that was

recently used by the Metropolitan Transportation Authority ("MTA") as a staging area for

Second Avenue Subway construction and was previously used as a play area for children with a

comfort station. The entire Playground is under DOE's jurisdiction and is jointly operated by

DPR and DOE under the JOP program.

13. The land upon which Marx Brothers Playground and the adjacent school

are located was acquired by the City in 1941 for construction of a school and appurtenant play

and recreation space for the school's benefit. In November 1940, the City's Director of Real

Estate responded to a request made by DOE's predecessor, the Board of Education "to acquire

one of two alternate sites for the proposed Murray Hill Vocational High
School."

See

Proceedings of the New York City Board of Estimate, Cal. No 188, page 6759 (December 5,

1940), attached as Exhibit A to this Affidavit. The acquisition of the East 96th Street site was

subsequently approved by the City Planning Commission and the Board of Estimate. See City

Planning Commission report, dated November 27, 1940, attached as Exhibit B to this Affidavit

(authorizing the acquisition of the Site "for the erection of a building for the Murray Hill High

School of Building and Metal
Trades,"

and noting that this location "provides for . . . play space

adjacent to the school buildings");
buildings"

December 12, 1940 Proceedings of the Board of Estimate,

Cal. No. 33, attached as Exhibit C to this Affidavit, pp. 6926-27 (testimony to the Board of

Estimate concerning the acquisition of the site); December 19, 1940 Proceedings of the Board of

Estimate, Cal. No. 3, attached as Exhibit D to this Affidavit, pp. 7065-67 (voting to approve the

acquisition of the site for the new school and place it under the jurisdiction of DOE). These
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records show that the site was acquired by the Board of Education for the purpose of

constructing a school.

14. Since the site's acquisition, it has remained in DOE's jurisdiction. DPR's

record card (a type of property record maintained by DPR for each property DPR has an interest

in), attached as Exhibit E to this Affidavit, shows that Marx Brothers Playground is under the

jurisdiction of DOE-meaning that DOE retains decision-making authority over the site.

15. Consistent with the property records discussed above, Marx Brothers

Playground was principally constructed to serve students at the adjacent vocational high school.

Erected in 1941 as Machine and Metal Trades High School, the building directly adjacent to

Marx Brothers Playground has housed the School of Cooperative Technical Education ("Co-op

Tech"
Tech") since 1984. Today's students choose from a broad array of occupational training, in

fields including automotive repair, food preparation, horticulture, and welding. Across 96th

Street is another school, the Life Sciences Secondary School (previously P.S. 150), which

prepares students for careers in medicine and related fields.

16. Available records show that Marx Brothers Playground has historically

been associated with neighboring schools. For example, a 1956 report prepared by DPR and

DOE, attached as Exhibit F to this Affidavit, indicates that Marx Brothers Playground "provides

essential recreational
facilities"

for the students at the adjacent vocational high school and the

younger students at P.S. 150, directly across the street. Report, p. 12. Indeed, the 1956 Report

contains a photograph of Marx Brothers Playground while it was being used -
presumably by

students. Id.

17. At the present time, Marx Brothers Playground is regularly utilized by a

nearby school, the Rudolph Steiner School, during school hours. In past years, the Playground
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was used by multiple other nearby schools during school hours, including the Life Sciences

School, P.S. 150, and the Machine and Metal Trades High School. When not in school use,

DOE and DPR have regularly made the multi-purpose turf field available to the community,

including by permit. This field is well-utilized by numerous community and athletic groups

including DREAM (formerly Harlem RBI), several youth soccer clubs, and during the evening,

by several adult athletic groups. Until it was closed for work related to the Second Avenue

Subway, the children's play area was generally available to the public at all times of the day.

18. Marx Brothers Playground is not, and never was, dedicated parkland.

Rather, the Playground is, and always has been, primarily intended to serve the needs of DOE;

that agency has decision-making authority regarding current and future use of this jointly-

operated playground.

C. EAST 96th STREET PROJECT

19. The Project includes the relocation and improvement of Marx Brothers

Playground. The existing field is well-utilized by the community and nearby schools, but is in a

need of an upgrade. The synthetic turf field was last replaced in 2001 and is well past its

estimated useful life of ten years. In fact, it is one of the oldest synthetic fields in the city. The

new field area will include a new athletic field, passive recreation space, and amenities such as a

misting post, drinking fountains, spectator/companion seating, plantings, and pavers.

20. The Project is a much-needed opportunity to improve the Playground. The

Playground will be completely rebuilt to contemporary standards using new equipment, but the

original size and dimensions of the Playground will be maintained. The western side of the new

Playground will provide revamped play areas for children between the ages of 2-5 and 5-12, with

all new play equipment, water fountains, a comfort station, and picnic tables. The new design
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Event"

will also increase the flood resilience of the entire Marx Brothers Playground by elevating the

area to reach or exceed the 100 year flood plain. A concept diagram and schematic design are

attached as Exhibit 6 to this Affidavit. During construction, and to ensure the safety of potential

users as well as to allow for efficient and expedited work at the site, the existing Marx Brothers

Playground would be temporarily closed.

21. The new Playground was designed with extensive community input. First,

DPR held a Community Listening Session (sometimes called the "Public Scoping Event") on

October 24, 2016 at Co-op Tech. At this event community members and students and employees

from nearby public schools spoke about what they were interested in seeing in a new play space.

For example, players from DREAM (formerly Harlem RBI) attended the session and

thoughtfully discussed their need for an updated turf field for baseball and softball. After small

groups discussed what they would most like to see at the new Playground, representatives from

each group shared their thoughts with the entire room. Thereafter, the Project's landscape

architect developed a conceptual plan and a schematic design, attached as Exhibit 6 to this

Affidavit, that were presented to the local Community Board before being finalized.

22. In preparation for the Project, the sponsors sought a number of

governmental approvals, including alienation legislation from the State Legislature. As

described above, the Marx Brothers Playground has never been dedicated parkland and therefore

did not warrant alienation legislation. Nonetheless, before the MTA used the site for the Second

Avenue Subway construction in 2007, it sought and received State Legislative approval with the

City's support. In 2017, the City likewise supported the Project
sponsors'

alienation legislation

for this Project because of the 2004 approval by the Legislature. While unusual, where

advocates could seek to halt an important project such as the Second Avenue Subway by
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claiming that a parcel is parkland, proactively seeking legislation that would prevent such a

claim and any potential delay makes sense.

23. Among other things, the 2017 legislation (A. 8419/S. 6721) authorized the

City to "discontinue the use as parkland of the land . . . commonly known as the Marx Brothers

playground, and to transfer such land to the New York city educational construction fund to

permit the construction of a combined occupancy
structure." On October 23, 2017 Governor

Andrew Cuomo signed the legislation into law. The Governor's approval memorandum

proposed a separate Chapter Amendment modifying the 2017 law that would direct the

Commissioner of the State Department of Parks, Recreation and Historic Preservation to

investigate into the history of the site before the Project proceeds. Chapter 402 of the Laws of

2017, along with the Governor's approval memorandum, is annexed as Exhibit H to this

Affidavit. As of now, no Chapter Amendment regarding the Project site has been approved by

the Legislature.

24. While the facts and circumstances of alienation legislation differ, it is the

general practice of the State Legislature to require replacement parkland, or parkland

improvements, equal to or greater than the fair market value of any parkland that is alienated.

Here, the new Marx Brothers Playground will be the same size and on the same block as the

prior Playground, and will effectively replace and rehabilitate the prior Playground at the site.

Nonetheless, the City has committed to establishing additional public open space along the

Harlem River between 125th Street and 132nd Street.

D. PETITIONERS' CLAIMS

25. I understand that Petitioners make several allegations about Marx Brothers

Playground and the East 96th Street Project including alleging that the public approval process

I
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was arbitrary and capricious because the Project sponsors did not accurately describe the alleged

parkland status of the Marx Brothers Playground and the Project's plans for the Playground.

These claims are incorrect.

26. I understand that Petitioners claim that during the public approval process

the Project sponsors misled the public, the reviewing entities, and City decision-makers,

including the City Planning Commission and City Council, by calling Marx Brothers Playground

a "public
park"

and by implying that any non-park use would be temporary. These claims are

wrong. As more fully discussed in the accompanying affidavit submitted by Calvin Brown, an

employee at the New York City Department of City Planning, whether Marx Brothers

Playground was dedicated parkland, and the long-term plans for the parcel, were extensively

discussed during the public review and approval process. Accordingly, there is no merit to

Petitioners'
claim that somehow the public bodies were misled. Moreover,

Petitioners' cherry-

picked examples of the colloquial use of
"park"

during the public review process only show that

both dedicated parkland and publicly accessible open space resources that are not dedicated

parkland, like the Marx Brothers Playground, can both be colloquially referred to as
"parks."

27. I understand that Petitioners also claim that the City will not own Marx

Brothers Playground in fee title when the Project is completed. This is incorrect. The Project

involves a transfer of the entire City-owned property to ECF, which is a public benefit

corporation. ECF will then lease a portion of the property to the designated developer,

AvalonBay Communities, Inc. Once the Project is completed, ECF will re-convey the site of

Marx Brothers Playground back to the City where it will be again be placed in DOE jurisdiction,

and again jointly-operated by DOE and DPR.

11
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28. I also understand that Petitioners claim that Marx Brothers Playground was

dedicated parkland. This claim, while incorrect, is also of no moment. As described above, the

Playground was subject to alienation legislation by the State Legislature to ensure that there were

no impediments to this Project. The City determined that alienation legislation was appropriate

because it removed any potential ambiguity regarding the site's status, especially in light of the

2004 legislation. Therefore, even if the Marx Brothers Playground were dedicated parkland,

which it was not, as a result of the 2017 legislation authorizing alienation of the site,
Petitioners'
Petitioners

parkland dedication claim is moot.

29. Because the site was subject to alienation legislation,
Petitioners'
Petitioners

allegations regarding facts or circumstances that they wrongly claim are evidence of dedication

are not relevant. Because Petitioners have raised them, however, I will briefly address them and

explain why they do not reach the high bar of demonstrating unequivocal municipal intent to

dedicate the site as parkland.

30. First, despite
Petitioners'

claim, DPR's maintenance and improvement of

the Playground does not dedicate it as parkland. Nor is it of any moment that DPR previously

stationed staff at the comfort station while the western part of Marx Brothers Playground was in

use. Simply placing a DPR sign in or making improvements to a parcel does not indicate that the

property has been permanently dedicated as parkland, as Petitioners claim. Rather, the DPR logo

informs the public that a site is available for public use, not that it is dedicated as parkland.

Likewise, the installation of synthetic turf simply improves the property and does not dedicate it

as parkland. That DPR maintains Marx Brothers Playground is also of no moment since DPR

maintains numerous other parcels that are within the jurisdiction of other City agencies and are,

I
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like the Marx Brothers Playground, reserved for another municipal use as determined by the

agency with jurisdiction over the parcel.

31.
Petitioners'

reliance on an "NYC Open
Data"

spreadsheet is also

misplaced. See Affidavit of Adrian Benepe, sworn to on February 28, 2018, ("Benepe Aff.") ¶

35. First, the spreadsheet doesn't identify Marx Brothers Playground as parkland, but instead

identifies it as
"plgd" - playground - which undermines

Petitioners'
claim that Marx Brothers is

dedicated parkland. Moreover, the spreadsheet incorrectly states that the Marx Brothers

Playground is in the joint jurisdiction of DOE and DPR. As explained above, the Marx Brothers

Playground is in the jurisdiction of DOE, which retains decision-making authority with respect to

the parcel. But even if Marx Brothers Playground somehow was in the joint jurisdiction of both

agencies and DPR exercised some control over the parcel, that would not be enough to meet the

high bar of establishing the necessary unequivocal municipal intent to dedicate the parcel as

permanent parkland.

32. Similarly, statements in the DPR's Annual Report on Park Maintenance

Fiscal Year 2017 about the overall acreage of land that DPR manages, including dedicated

parkland and other properties, describes the properties in which DPR has a management role, and

does not identify which properties are dedicated parkland. While the Report states that it

includes only properties under DPR jurisdiction, it in fact includes some properties in the

jurisdiction of other agencies, including the Marx Brothers Playground. And, for the reasons

discussed above, stray references to the Marx Brothers Playground as a
"park"

rather than a

"playground"
do not mean that it is permanently dedicated parkland.

33. Next, I understand that Petitioners point to certain historic maps and

newspaper articles as purported evidence that Marx Brothers Playground was dedicated

I
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